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PREFACE- 



I AM unwilling to let the following Trial meet the public eye, 
without avowing, as I distinctly do, my own respon#>ility for 
its publication. It has been published under my own direction, 
as soon as an authentic copy could be obtained from the office 
of the Adjutant General. 

It is possible that but few m the community will feel any 
interest in its perusal. I ask no one to read it. I only ask, if 
it be not too late, that those who do not read, will not judge — 
at least, not condemn. 

His Excellency has been pleased to tell us, that " to an in- 
genuous and sensitive mmd, the promulgation of the judgment 
of the Court, must seem the severest infliction of the sentence 
of reproof."* Whether this severity be in the conscious desert 
of the Respondent, or in the excited feelings of the promulger, 
His Excellency has also been pleased to leave as matter of 
inference. To inference I am content to leave it. But think- 
ing that an arbitrary and arrogant act is, to the full, as bad, as 
His Excellency has been pleased to think " an instance of 
unheeded wrong," at head quarters, this much I will say — that 

* The reader is referred to the Reprimand of His Excellency, at the end 
of the Yolume. 
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the " infliction" has been wholly His Excellency's. Not even 
the Court, from whence one might more naturally have expect- 
ed it, come in here for any share. Their sentence was light — 
lighter even than my own consciousness of having done my duty, 
had allowed me to aaticipate. Why let u^ook at it a moment. 
Who was the aggrieved party ? Why the State, in the person, 
and I may say, the heart of His Excellency. And w4o was 
the prosecuting officer ? Why His Excellency ft the person, 
and by the mouth of the Adjutant General. And who were 
the Court ? Why individuals selected by the Adjutant Gene- 
ral agaii^nas representative of His Excellency. And who was 
the final Judge, from whose mouth this heated sentence has 
come forth ? Why this was His Excellency in his own per- 
son. 

So, turn which way I would, I still beheW the impending 
vengeance of the same aggrieved pride ; and how could I less 
than consider my commission gone ! I look back upon it as a 
marvel, that a mere reprimand should have been the issue, and 
I have almost dared to whisper to myself, that, had not the 
Court foreseen the ridicule which must have been heaped upon 
the Chair of State, and had they not taken pity upon the militia 
system, which might have lost the " sympathy of a kindred 
feeling" at head quarters, (had the case been otherwise decid- 
ed,) they would have dismissed the whole charge as futile and 
unworthy. 

The sting of the sentence, then, has not been in the law, 
nor in the judgment of the Court, nor in the conscience of the 
Respondent ; but in the mouth of His Excellency — who, in 
discharging what he himself has termed, and what any " ingen- 
uous and sensitive mind" must esteem, the " delicate and truly 
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painful office of carrying into effect the sentence of the Court," 
in a case where he himself had been at once the aggrieved 
party, the primal accuser, and the final judge, has so "indulged 
in assumptions of personal vindication," as to take away from 
him entirely the shield of office, and leave him to the common 
responsibility of mankind. 

But to conclude, I can only say, that on the occasion which 
gave rise to this vexatious business, (which has involved me in 
the loss of not less than three months' time, besides an actual 
outlay of more than one thousand dollars,) I acted conscientious- 
ly, and for the best. Now the thing is over, I can see, of course, 
as plainly as can His Excellency, how I migtit have avoided 
the evil ; but let him and all remember, that the party con- 
cemed in any act, is the only one who can never judge by the 
event, and let them reflect how much of their wisdom has 
been gained from his experience. 



Carcat successibus opto, 



Quiftquis ab cvcntu facta notanda putat. 

G. T. W. 

Boston, September 1, 1&32. 
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GENERAL COURT MARTIAL. 



The General Orders for convening the Court Martial, were 
6rst read by the Judge Advocate. A duplicate original is an- 
nexed, and is marked (1) as follows: — 

(1) 
COMMONWEALTH OF MASSACHUSETTS. 

Head Quarters, Boston Feb, Bthf 1832. 
GENERAL ORDERS. 

A General Court Martial will be holden at the Old Common 
Council Room, in the Court House, in Court Square, in Bos- 
ton, on Monday the fifth day of March next, at 11 o'clock, 
A. M. for the trial of Lieutenant Colonel Grenville Temple 
Winthrop, Commanding Officer of a Company of Infantry in 
the first Division, called the Independent Company of Cadets, 
upon the charges of disobedience of orders, neglect of duty, 
and unmilitary and unofficer like conduct, made and preferred 
against him by William H. Sui^ner, Adjutant General of the 
Commonwealth, as specified in his complaint dated the 30th 
day of January last. 

Brigadier General William Peck of the 2d Brigade, 5th 
Division, is appointed President of the Court : Two Colonels 
and one Lieutenant Colonel from the 1st Division, and one 
Lieutenant Colonel from the 3d Division, will be detailed as 
Members. Reports of the members detailed will be forwarded 
to the Adjutant General's Office as soon as they are made. 

Major Abraham Edwards, Brigade Quarter Master of the 
1st Brigade 3d Division, is appointed Marshal of the Court. 

Major Horace Mann, Judge Advocate of the 1st Division, 
will furnish the Respondent with copies of the Complaint ex- 
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bibited against him, and will give due noticetotbe Respondent^ 
and all other persons interested, of the time and place of the 
sitting of the Court, and will himself attend the same and per- 
form all tlie duties relating thereto, required of him by law. 
And after the proceedings of the Court are duly authenticated 
will forthwith forward the same, together with the Pay Roll of 
the Court, and the vouchers thereof, to the Adjutant General's 
Office. 

The Major General of the 1st Division will order a Sergeant 
to attend the Court, who will report to the Marshal, and make 
such preparations for the reception of tlie Court at the place 
appointed as he shall direct. 

By his Excellency's Command. 

W. H. SuBfNER, Ad, Gen. 

Brigadier General William Peck, who was appointed Presi- 
dent, appeared and took his seat. Colonel Thomas Davis, 
Colonel Charles Lane, and Lieutenant Colonel Luther Eaton, 
being called, severally appeared and took' their seats. No 
Lieutenant Colonel from the 3d Division appeared. 

The Judge Advocate administered to the President, and to 
each of the Members, singly, the oath required by the 31st 
Section of the Law of March 6th, 1810. 

The President administered to the Judge Advocate, the 
oath prescribed by the same Section, of the same statute. 

The Marshal, Major Abraham Edwards, being present, by 
order of the President, opened the Court. 

Brigadier General William H. Sumner, the Complainant, 
was called and answered. 

Lieutenant Colonel Grenville Temple Winthrop, was called 
and answered. 

Lieutenant Col. Winthrop being asked if he had any chal- 
lenge to make to any member of the Court, answered that be 
bad not. 

The Judge Advocate read the charges and specifications of 
charge, with his certificate thereon, that they were a true copy, 
and the return of H. H. Huggeford, a deputy t)f the Sheriff 
of the County of Suffolk, that he had delivered a true and at- 
tested copy thereof, to the said Lieut. Col Winthrop; aU 
which are annexed, and are marked (2) as follows : — 




(2) 
Adjutant GtnerdCs Office^ Bcston, January 20th, 1883. 

To Hll EZCKLLKNCT LeVI LlNCOLlT, 

GoFernor and CommaDder in Chief 

of the Commonwealth of Massachusetts. 

William H. Sumner, Adjutant Qeneral of said Common- 
wealth, respectfully reports to your Excellency, that, in obe* 
dience to the General Orders of the 4th of January, instanti 
Grenville T. Winthrop, Esq. Captain, with the rank of Lieu- 
tenant Colonel, of a company of infantry, belonging to the 1st 
division of the miliua, called the Independent Company of 
Cadets, was arrested, and now as his duty requires in obedience 
to said orders, and your further instructions, the said William 
H. Sumner, Adyutant General as aforesaid, respectfully com- 
plains to your Excellency of the conduct of said Lieutenant 
Colonel Grenville T. Winthrop, as commanding officer of the 
company aforesaid, on the 4tb day of January aforesaid, and 
prays that a Court Martial may be ordered for the trial of the 
8aid Lieutenant Colonel Grenville T. Winthrop, upon the fol- 
lowing charges. 

CHARGE I. 
1st. — DISOBEDIENCE Or ORDERS. 

Specification \st. For that a General Order dated the 
24th day of December last past, was duly issued and transmit- 
ted to Grenville T. Winthrop, Esq. Captain, with the rank of 
Lieutenant Colonel of a company of infantry belonging to the 
1st division of the militia, called the Independent Company of 
Cadets, by which the said company th^n being under the com- 
mand of the said Lieutenant Colonel Winthrop, as aforesaid, 
was ordered to perform escort duties for the Government on 
the day of General Election, on the 4ll> day of January then 
next, and was therein directed to repair to the State House, 
at noon, of the last mentioned day, and report to His Excel- 
lency the Commander in Chief for further orders. Now your 
complainant avers, that after the organization^ of the two 
branches of €he Legislature on said 4th day of January, a pro- 
cession consisting oi the Executive and Legislative branches of 
the Government and their officers, was formed at the State 
House for the purpose of attending public worship at the Old 
South meeting-house, in the city of Boston, the customary 
place therefor, and returning thereafter to the said State House, 
as is usual and customary upon days of General Election, and 



that the said Lieuteaant Colonel Grenville T. Winthrop, com-' 
manding officer of the company aforesaid, having on that day 
at the State House aforesaid, reported to His Excellency, that 
the company under his command aforesaid was present, and 
ready to perform the escort duties to the Grot^ernment, as in 
the General Orders aforesaid directed, was, after the proces- 
sion was so formed, on that day ordered, then to take up the 
escort thereof, and having so done, he conducted the same to 
the meeting-house, aforesaid, and having delivered the said pro- 
cession at the door of said meeting-house, and while the Gov- 
ernment aforesaid were in the same for the purpose of attend- 
ing divine service, as aforesaid, he, the said Lieutenant Colonel 
Grenville T. Winthrop, with the company aforesaid under his 
command, departed therefrom, and did not return and escort 
the procession back to the said State House in the usual and 
customary manner, and so in disrespect to the Government 
aforesaid, at Boston aforesaid, and on the day last mentioned, 
he the said Lieutenant Colonel Grenville T. Winthrop, dis- 
obeyed said orders. 

Specification 2d, For that a General Order dated the 
24th day of December, last pftst, was duly issued and trans- 
mitted to Grenville T. Winthrop, Esq. Captain, with the 
rank of Lieutenant Colonel of a company of infantry be- 
longing to the 1st division of the militia, called the Inde- 
pendent Company of Cadets, by which the said company was 
ordered to perform escort duties for the Government of the 
Commonwealth on the day of General Election on the 4lh 
day of January then next, and to repair to the State House at 
noon of the last mentioned day, and report to His Excellency 
the Commander in Chief for further orders. Now your com- 
plainant avers, that after the organization of the two branches 
of the Legislature on the said 4th day of January, a procession 
consisting of the Executive and Legislative branches of the 
Government and their officers, was formed at the State House 
for the purpose of attending public worship at the Old South 
meeting-house in the city of Boston, the customary place 
therefor, and returning thereafter to the said Stat^ House, as is 
usual and customary upon days of General Election and that 
the said Lieutenant Colonel Grenville T. Winthrop, command- 
ing officer of the company aforesaid, having on that day, at the 
State House aforesaid, reported to His Excellency that the 
company under his command aforesaid, was present and ready 
to perform the escort duties to the Government as directed in 



s 



the General Orders aforesaid, was, after the procession was so 
formed, on that day, ordered there to take up the escort there- 
of, and having so done he conducted the same to the meeting- 
house aforesaid, and was then and there ordered to report with 
his company for escort duty after half an hour, yet the said 
Lieutenant Colonel Grenville T. Winthrop did not report him- 
self at the meeting-house aforesaid with his company for escort 
duty at the expiration of said half hour, nor was he there with 
his company at that time, nor at any time thereafter ready 
and prepared to take up the escort of the Government afore- 
said until the members thereof had left the meeting«house, and 
did not escort the same back to the State House, as is usual 
and customary on similar occasions, and so at Boston aforesaid, 
on the 4th day of January aforesaid, the said Lieutenant Colo- 
nel Grenville T. Winthrop in disrespect and contempt of the 
authority of the Government, knowingly and intentionally dis- 
obeyed said order. 

Specification 3(7. For that the said Lieutenant Colonel 
Grenville T. Winthrop, commanding officer of the Independent 
Company of Cadets, as aforesaid, being under orders, as set 
forth in the general order of the 24th December last, referred 
to in the 1st Specification of the first charge of this complaint, 
and having reported himself at the State House to His Excel- 
lency, in obedience thereto for further orders, was then and 
there directed and ordered in performance of the duties requir- 
ed of him by the General Order aforesaid, to take up the es- 
cort of the procession, which was then and there formed in the 
manner and for the purposes set forth in said specification ; and 
the said Lieutenant Colonel Grenville T. Winthrop, command- 
ing officer as aforesaid, did so take up the escort, and conduct 
the procession to the Old South Meeting House, where the 
Government usually attend worship on Election days, and 
having there delivered the procession, he, the said Lieutenant 
Colonel Grenville T. Winthrop, commanding officer as afore- 
said, while he was on the march with his said company away 
from the said Meeting House without leave, and while he was 
in Milk street near thereto, received an order from the Com- 
mander in Chief through his, the said Lieutenant Colonel 
Grenville T. Winihrop's Adjutant, Captain Sargent, to whom 
the same was communicated by Lieutenant Colonel Quincy, 
Aid de Camp to the Commander in Chief, who was sent after 
him, the said Lieutenant Colonel Winthrop, for that special 
purpose, to report himself at the church in half an hour. Now 



jrour complainant avers, that the said Lieutenant Cobnel 
Grenville T. Winthrop did not return to the church with the 
company under his command, and report himself in half an 
hour, as so ordered, but departed therefrom, while the Govern- 
ment aforesaid were engaged in public worship, and did not 
return thereto, and was not ready and prepared to take up the 
escort of the procession back to the State House, when the 
same was ready to proceed, and did not so take up the escort 
and perform the duties required of him in that behalf, by the 
orders aforesaid ; but left the procession to disperse or return 
to said State House without any escort ; and so the said Lieu- 
tenant Colonel Grenville T. Winthrop, at Boston aforesaid, on 
the 4th day of January, aforesaid, in disrespect to the Com- 
mander in Chief, and the authority of the Government of the 
Commonwealth, and the members of the Government thereof, 
which were assembled on that occasion, disobeyed said orders* 



CHARGE II. 
NEGLECT OF DUTY. 



Specification Xst. For that a General Order dated the 
24th day of December last was duly issued and transmitted to 
Grenville T. Winthrop, Esq. Captain, with the rank of Lieu- 
tenant Colonel, of a Company of Infantry belonging to the 
first Division of the Militia, called the Independent Company 
of Cadets, by which the said Company was ordered to perform 
Sscort duties for the Government on the day of General Elec- 
tion, on the 4th day of January then next, and was therein 
directed to repair to the State House at noon of the last men- 
tioned day, and report to His Excellency the Commander in 
Chief for further orders. Now your complainant avers, that 
after the organization of the two branches of the Legislature on 
said 4th day of January, a procession consisting of the Execu- 
tive and Legislative branches of the Government, and their 
qfficers, was formed at the State House, for the purpose of 
attending public worship at the Old South Meeting House, in 
the city oi Boston, the customary place therefor, and return- 
ing thereafter to the said State House, as is usual and cus- 
tomary on the days of General Election, and that the said 
Lieutenant Colonel Grenville T. Winthrop, commanding of- 
ficer of the company aforesaid, having on the last mentioned 
day at the State House aforesaid, reported to his Excellency^ 
AS, in the general order aforesaid directed, was, after the pro- 
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cession was so formed on that day ordered to take up the escort 
thereof, by which it became the duty of the said Lieutenant 
Colonel Grenville T. Winthrop, commanding officer aforesaid, 
with the Company under his command as aforesaid, to escort 
the Grovemment of the Commonwealth so formed in procession 
as aforesaid to the Meeting House aforesaid, and there with his 
Company to have waited until the public services of the Church 
were over, and then to have taken up the escort again with the 
usual and customary honors, and to have conducted the 
same to the State House, and there to have waited until he was 
discharged from funher duty, or received further orders ; of all 
which the said Lieutenant Colonel Grenville T. Winthrop was 
conusant, yet the said Lieutenant Colonel Grenville T. Win- 
throp, commanding officer as aforesaid, having delivered the pro- 
cession at the door of the Meeting House aforesaid, without 
leave departed therefrom, and was not present thereat when 
the ceremonies of the Church were over, to take up the escort 
as aforesaid, and although proclamation was publicly made by 
the Sheriff in the Meeting House after the services were closed, 
that the procession would again be formed and conducted back 
to the State House in the order and manner in which it came, 
he, the said Lieutenant Colonel Grenville T. Winthrop did 
not receive the procession with the Company under his command 
with the usual and customary honors at the door of the Meeting 
House aforesaid, nor escort the same to the State House in the 
order and manner in which it came, as it was his duty to have 
done, but left the said procession to return to said State House 
without any Escort ; and so at Boston aforesaid on the fourti) 
day of January aforesaid, he, the said Lieutenant Colonel 
Grenville T. Winthrop, knowingly and intentionally, wholly 
neglected bis duty in that respect. 

Specificaiion 2d. For that a General Order, dated the 
24th day of December last, was duly issued and transmitted to 
Grenville T. Winthrop, Esq. Captain, with the rank of Lieu- 
tenant Colonel, of a company of Infantry, belonging to the first 
Division of the Militia called the Independent Company of 
Cadets, by which the said company was ordered to perform 
Escort duties for the Government on the day of General Elec- 
tion, on the 4th day of January then next, and was therein 
directed to repair to the State House at noon of the last men- 
tioned day, and report to his Excellency the Commander in 
Chief for further orders. Now your complainant avers, that 
after the organization of the two brandies of the Legislature on 
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said 4th day of Janunry, a procession consisting of the Execu- 
tive and Legislative branches of the Government, and their 
officers, was formed at die State House for the purpose at 
attending public worship at the Old South Meeting House in 
the city of Boston, the customary place therefor, and returning' 
thereafter to the said State House, as is usual and customary on 
days of General Election, and that the said Lieutenant Colonel 
Grenville T. Winthrop, commanding officer of the company 
aforesaid, having on the said 4th day of January, at the State 
House, reported to His Excellency, that the company under 
his command aforesaid was present and ready to perform the- 
Escort duties to the Government, as in the General Orders 
aforesaid directed, was, after the procession was so formed on 
that day, ordered to take up the Escort thereof, and having so 
done, he conducted the same to the Old South Meeting House, 
and was then and there furdier ordered to be ready with bis 
company to report himself for Escort duty after half an hour, 
whereby it became the duty of the said Lieutenant Colonel 
Grenville T. Winthrop, commanding officer as aforesaid, to have 
been present at the Meeting House aforesaid, with the com- 
pany under his command, at the expiration of said half hour 
and reported, and there, unless other orders were given, to have 
waited until the services of the Church were over, and the 
procession of the Civil Government was formed, and to have 
received the same at the door of the said Meeting House, with 
die usual and customary honors, and to have conducted the 
same to the Slate House, and there to have delivered the same 
in a military manner. Yet the said Lieutenant Colonel Gren- 
ville T. Winthrop without leave marched off with his company 
from the Meeting House aforesaid, and afterwards returned with 
the same before the public services of the Church were conclud- 
ed, and without reporting and without leave soon marched away 
again, and was not present to receive an order which was sent to 
him to take up the Escort of the procession at the door of the 
Meeting House after the services were over, and did not receive 
the procession when it was ready to move, nor escort the same 
back to the State House ; and so at Boston aforesaid on said 4th 
day of January, in disrespect to the Government aforesaid, the 
said Lieutenant Colonel Grenville T. Winthrop knowingly and 
intentionally neglected his duty. 

Specification 3d. For that a General Order dated the 24th 
day of December last was duly issued and transmitted to 
Grenville T. Winthrop, Esq. Captain, with the rank of Lieu- 
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tenant Colonel of a Company of Infantry belonging to the first 
Division of the Militia called the Independent Company of 
Cadets, by which the said company was ordered to perform 
Escort duties for the Government on the day of General Elec- 
tion, on the 4th day of January, then next, and was therein 
directed to repair to the State House, at noon of the last men- 
tioned day, and report to His Excellency the Commander in 
Chief for further orders. Now your complainant avers, that a 
procession, CQnsisting of the Executive and Legislative branches 
of the Government and their officers, was formed at the State 
House on the said 4th day of January for the purpose of at- 
tending public worship at the Old South Meeting House in the 
city of Boston the customary place therefor, and returning there- 
after to the said State House, as is usual and customary after 
the organization of the two branches of the Lesislature on the 
day of General Election, and was, after the procession was so 
formed on that day, ordered to take up the Escort thereof ; 
and having so done he conducted the same to the Old South 
Meeting House, and was there further ordered to be ready with 
his company to report himself for escort duty in half an hour ; 
whereby it became the duty of the said Grenville T. Winthrop, 
commanding officer as aforesaid, to have been present at the 
Meeting House aforesaid, with the company under his com- 
mand in half an hour, and reported, and there, unless other or- 
ders were given, to have waited until the services of the Church 
were over, and the procession of the Civil Government was 
formed, and then to have received the same at the door of the 
said Meeting House with the usual and customary honors, and 
to have conducted the same to the State House aforesaid, and 
there to have delivered the same in a military manner ; yet the 
said Lieutenant Colonel Grenville T. Winthrop without leave 
inarched off with his company from the Meeting House afore- 
said, and afterwards returned with the same, before the public 
services of the Church were concluded, and without reporting, 
and witliout leave, soon marched away again, and was not 
present to receive an order which was sent to him to take up 
the Escort of the procession at the door of the Meeting House 
after the public services thereof were over, and did not receive 
the procession when it was ready to move, nor escort the same 
back to the State House ; and so at Boston aforesaid on said 
4tb day of January, in disrespect to the Government aforesaid, 
the said Lieutenant Colonel Grenville T. Winthrop knowingly 
and btendonally neglected his duty. 

2 
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CHARGE III. 
UNMILITART AND U N O F F I C E RL I K E CONDUCT. 

Specification 1st. For that a General Order dated the 24th of 
December last, was duly issued and transmitted to Grenville T- 
Winthrop, Esq. Captain, with the rank of Lieutenant Colonel 
of a company of inf:intry belonging to the 1st division of the 
militia, called the Independent Company of Cadets, by which 
the said company was ordered to perform Escort* duties to the 
Government on the day of General Election, on the 4th day of 
January then next, and was therein directed to repair to the 
State Ho'ise, at noon, of the last mentioned day, and report to 
his Excellency the Commander in Chief, for further orders. 
Now your complainant avers, that the said Lieutenant Colonel 
Cirenville T. Wiiithrop, with the said company under his command, 
did report himself at the said State House in obedience to the Gen- 
eral Orders aforesaid, and for the purposes in said Order mention- 
ed, and for further orders in relation thereto, on the 4ih day of 
January, instant, and did, in obedience to the further orders he 
then and there received, lake up the Escort of the Government, 
which was formed in procession at said State House for the 
purpose of going to the Old South meeting-house, in the city of 
Boston, to attend public worship, as is usual and customary on 
days of General Election, and of returning thereafter to said 
State House ; of all which the said Lieutenant Colonel Gren- 
ville T. Winthrop was conusant, and did conduct and escort 
the same to said meeting-house, and there deliver the same for 
the purpose aforesaid ; and the said Lieutenant Colonel Gren- 
ville T. Winthrop after said procession had entered said meet- 
ing-house, without leave, or authority so to do, gave orders to 
his company to march away from the meeting-house aforesaid, 
and did actually march away therefrom with his said company, 
and while on the actual march away, from said meeting-house 
with his said company in Milk-street, he, the said Lieutenant 
Colonel Grenville T. Winthrop received another order from his 
Excellency the Commander in Chief, to report himself at the 
meeting-house aforesaid with his company for escort duty, after 
half an hour^ and having thereafter continued his march away 
from the meeting-house aforesaid, he there afterwards returned 
during the continuance of the public services, and hahing a 
short time before the said meeting-bouse, but without reporting, 
or receiving permission to go awa^^ or leaving behind him an 
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officer to give information where he intended to go, so that an 
order could be communicated to liim, and while the members 
of the Government aforesaid were engaged in public worship, 
marched off again with his said company through several streets 
in the city, and after again returning and halting a short time 
before the said meeting-house, but, without reporting or receiv- 
ing permission so to do, and without leaving behind him an of- 
ficer to give information where he intended to go, so that an or- 
der could be communicated to him, marched off again with his 
said company) and did- not return in season to take up the Es- 
cort of the procession of the Goveroment with the usual and 
customary honors, and was not present to receive an order 
which was given, and directed to be communicated to him for 
that purpose when the services of the meeting-house were clo- 
sed ; by reason of all which, the Commander in Chief and other 
members of the procession left the meeting house aforesaid, 
without being received and saluted at the door of said meeting 
house, and escorted back to the State House with the form 
and ceremony which is customary and suited to the occasion ; 
all which conduct on the part of the said Lieutenant Colonel 
Grenville T. Winthrop is unmilitary and unofficerlike, and con- 
trary to the rules of military etiquette and propriety, and unbe- 
coming an oflicer of his rank and station. 

Specification 2d, For that the said Lieutenant Colonel 
Grenville T. Winthrop, commanding officer at Boston aforesaid, 
OQ the said 4th day of January, instant, being under orders of 
the 24th of December, as aforesaid, for the purposes in said 
order mentioned, and having reported, and taken up the Escort 
of the Government for the purpose of going to the Old South 
meeting-house to attend |)ublic worship, and returning thereafter 
to the State House, as set forth in the last specification, and 
having delivered the procession aforesaid at the mcetinsj-house 
aforesaid, he, the said Lieutenant Colonel Grenville T. Winthrop 
there received an order from the Commander in Chief to be 
ready with his company, and report for Escort duty after half 
an l^our ; and having neglected being in readiness at that time 
with his company to take up the procession at the door of the 
meeting-house, in order to conduct the same back to the State 
House, in the usual and customary manner of which he was con- 
usant, and not having in fact returned to the said meeting-house 
for 60 doing, until some time after the public services wereover, 
and most oi the members of the Government which composed 
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the procession aforesaid, had left the meeliDg-house, and bad 
dispersed, and the Governor, and a part of the members of the 
Executive Council, and some few other members of the Civii 
Governmentof tl^e Slate had proceeded some way returning in 
their usual course on such occasions towards the State House, 
the said Lieutenant Colonel Grenville T. Winthrop th6n, and 
there with the company under his command, in a disorderly and 
unmiliiary manner, ran through the streets with a view to inter- 
cept the Governor and Commander in Chief, and other mem- 
bers of the Executive Council and Civil Government, who were 
with him on their way to the State House aforesaid, and did ac- 
tually intercept him and them in their course to the State House 
aforesaid, in the public highway, near Park-street meeting-house, 
in said Boston, and without making any explanation, or offer- 
ing any apology, for his previous neglect in not taking up the 
Escort at the said meeting-house, and without requesting per- 
mission then to take up tlie same, did in an unmilitary and un- 
officerlike manner, order his company in front of the Comman- 
der in Chief and other members of the Government aforesaid 
who accompanied him, which said company in obedience to said 
order, attempted to form in front of his Excellency, and the other 
members of the Government who were with him, and thereby 
impeded them and obliged them to change their course from 
one part of the street to another, in order to return to the said 
State House; all of which conduct on the part of the said Lieu- 
tenant Colonel Grenville T. Winthrop, was unmilitary, unofScer- 
like, and highly disrespectful to the Commander in Chief, and 
other members of the Government who accompanied him, and 
had a tendency to bring tlie militia into ridicule, and the military 
forms and ceremonies of the Government on the day of General 
Election into contempt. 

Specification 3rf. For that the said Lieutenant Colonel 
Grenville T. Winthrop, commanding oflBcer, as aforesaid, at 
Boston, aforesaid, on the' said 4th day of January, instant, being 
under the orders of the 24th December, as aforesaid, for the 
purposes therein named, and having reported in obedience there- 
to, and taken up the Escort to the Government, as he was 
thereupon ordered, and conducted the procession thereof, to the 
Old South meeting house, for the purpose of attending public 
worship, and having departed therefrom, and neglected to re- 
turn in due season, to receive the said procession at the door of 
the said meeting house, and conduct the same back to the 
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State House, and after the members which composed said pro- 
cession had left the said meeting house, having intercepted and 
impeded the Commander in Chief and the members of the 
Government who accompanied him on their return to the State 
House, in the street near Park Street meeting house, as in the 
1st and 2d Specifications of the 3d Charge is set forth, he, the 
said Lieutenant Colonel Grenville T. Winthrop, then and there^ 
while in said street, so intercepting and impeding the Command- 
er in Chief and other members of the Government who accom- 
panied him, was infortned and ordered by command of his 
Excellency, that his Excellency the Commander in Chief had 
no further orders for him ; yet, the said Lieutenant Colonel 
Grenville T. Winthrop, after receiving the order last aforesaid, 
and after the Commander in Chief and other members of the 
Government who accompanied him as aforesaid, had passed by 
the said company, under the said Lieutenant Colonel Winthrop's 
command, marched his said company up Park street, closely 
following in rear of the Commander in Chief to the State 
House, and there formed his company in line, in the same way 
and manner as he should have done if he had not been dismiss- 
ed from duty ; and then, without making any explanation or 
offering any apology for his disrespect and neglect, as aforesaid, 
or even asking permission so to do, but on the contrary, in con- 
tempt of the order of his Excellency last given, as aforesaid, 
sent his Adjutant up to his Excellency, in the Council Chamber, 
to report for further orders ; all of which conduct on the part of 
the said Lieutenant Colonel Grenville T. Winthrop, was highly 
unmilitary and disrespectful, and subversive of good order and 
discipline. 

All which is respectfully submitted. 

W. H. Sumner, Adjutant General. 

Boitany Feb. 8th, 1832. — I hereby certify, that the above 
charges and specifications are a true copy of the original, trans- 
mitted to me by virtue of general orders, under date of the 
6th instant, from William H. Sumner, Adjutant General of the 
Commonwealth of Massachusetts. 

Horace Mann, Jtid^e Advocate^ 

ist Dtv. Mass. Militia. 
A true Copy, Attast, 

H. H. HuooERroRi>, 

Deputy Sherif. 
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* Suffolk. 8s. Boston^ 9ih February ^ 1832. I have this day 
served the within presents, on the within named Grenville Temple 
Winthrop, Lieutenant Colonel of thelndependent Company of 
Cadets, by rank, and Captain of said company, by deliver- 
ing to him, in hand, an attested copy of the within" charges and 
speci6cations, together with an attested copy of the within no- 
tice from Horace Mann, Esq., Judge Advocate of 1st Division 
of Massachusetts Militia. 

H. H; HUGGEFORD, 

Deputy Sheriffs* 
Fees — Service, 30 

Travel, 04 

Copy, 5 Oa 

$5 34. 

The Judge Advocate asked the Respondent, whether he 
was guilty or not guilty of the matters of charge, — to which he 
answered, that he was not guilty. 

And the Court adjourned to meet on Tuesday morning next, 
at 10 o'clock. 

Tuesday Maroh, 6th, 1882. 

The court met pursuant to adjournment. 

Present. Brig. Gen. William Feck, President. — CoL 
Thomas Davis ; Col. Charles Lane ; Lieut. Col. Luther 
Eaton. 

The Respondent was called, and answered. 

The Complainant was called, and answered. 

Lieut. Col. Abijah Ellis, of the 3rd Division, detailed to sit 
as a member of this Court Marual, laid his commission and or- 
ders of detail, on the table. 

Lieut. Col. Winthrop being asked, whether he had any objec- 
tion to Lieut. Col. Ellis's taking his seat, as a member of this 
Court, in consequence of his non-appearance on the &rst day, 
expressly waived all exceptions on that account. 

Lieut. Col. Abijah Ellis was then sworn as the other members 
of the court had been, and took his seat. 

The charges and specifications of charge, contained in the 
document marked (2) with the certificates thereto annexed, 
were then again read by the Judge Advocate. 

The proceedings of yesterday were read. . The Judge Ad- 
vocate introduced and read the order of arrest, with the cerufi- 
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cate of Lieut. Col. Josiah Quincy, Jr. thereto annexed, which is 
marked (3) as follows: — 

(8) 

COMMONWEALTH OF MASSACHUSETTS. 

Head Quarters, Boston, Jan. 4, 1882. 
GENERAL ORDER. 

His Excellency, the Commander in Chief, orders that Lieut. 
Col. Grenville T. Winthroj), commanding ofiicer of tlie Inde- 
pendent company of Cadets, be put under arrest for disobe- 
dience of orders and neglect of duty in the performance of 
the Escort duties to the Government of the Commonwealth this 
day. 

Lieut. Col. Josiah Quincy, Jr. will execute this order, by 
delivering a copy to the said Lieut. Col. Grenville T. Winthrop, 
ID person, or by leaving a copy thereof at his Quarters. 

The Adjutant General will file the necessary charges and 
specifications of charge upon which the said Lieut. Colonel 
Grenville T. Winthrop will be tried, and present the same to 
the Commander in Chief for his further consideration and di- 
rection. 

The command of the Independent Company of Cadets, 
during the arrest of Lieut. Col. Winthrop, devolves on Major 
Henderson Inches, Jr. 

By his Excellency's Command, 

W. H. Sumner, Ad. Gen. 

A true copy — Attest. 

Josiah QuiifCY,Jr, 

Aid de Camp, lire, ijre. 

Boston, January, 4th, 1832. In pursuance of the within order 
I left an attested copy of the same at the Quarters of Lieut. 
Col. Winthrop. 

Attest, Josiah Quincy, Jr. 

Aid de Camp, ^c, ^c, fyc. 

Col. Quincy ^vas called by the complainant and sworn, and 
Yerified said signature, and the facts stated in his return. 

The Judge Advocate moved audience of evidence to sustain 
the complaint, and thai the evidence adduced in support of the 
first specification under the first charge, might be applied to all 
the charges and specifications; and the Court granted said 
motion. 
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Major Aaron Davb Capen was called by complamtnt and 

sworn. 

1. Question by Judge Advocate. What office do jou bold 
in the Militia ? 

Answer. I am Senior aid-de-camp to the Major General 
of the First Division Mass. Militia, and orderly officer of the 
Division. 

2. Question by same. Did you transmit an order to the 
Captain of the Independent Company of Cadets, requiring 
faim to perform Escort duty on the last Election day, with 
said Company? 

Here the Judge Advocate read and exhibited to Major 
Capen, the paper marked (4) which is as follows : — 

(4) 

COMMONWEALTH OF MASSACHUSETTS. 

Head Quarter$, Boston, Dee. %ith, 1881. 
GENERAL ORDERS. 

Major General Aaron Capen, will order the Independent 
Company of Cadets to perform the escort duties for the Gov- 
ernment on the day of General Election, which, by the amend- 
ment of the constitution, will take place on Wednesday the 
4th day of January next. The company will repair to the 
State House at noon, and report to his Excellency, the Com- 
mander in Chief, for further orders. 

The Major General will also direct a Salute of Artillery to 
be fired on that day, after the Government shall be organized. 

The Adjutant General and acting Quarter Master General, 
will make the requisite provisions for the day, and give such 
further Instructions as occasion shall require, to the officer de- 
tailed for the command of the Artillery, who will report to him 
for that purpose. 

"By his Excellency's command, 

W. H Sumner, Ad. Oen. 

First Division^ Dorchester^ Dec. 30^A, 1832. Lieut. Col. 
Grenville Temple Winthrop, of the I. C. Cadets, will comply 
with the direction contained in the above general order. 
By order of Major General Capen. 

Aaron Davis Capen, Aid de Camp. 

and the vntness being about tp answer, the Respondent submitted 
a motion, numbered (5) as follows : — - 
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(«) 
The Respondent excepts to the General Order of the 24th 
Dec. 1831, now produced in evidence, and to all subsequent 
orders and proceedings founded thereon, upon the ground that 
the said General Order of 24th Dec. 1831, was in no respect 
binding upon the Respondent or upon the corps under his 
command by the laws of the land, and that the subsequent or- 
ders and proceedings founded thereon, were equally without 
force of lawful authority, and in no respect obligatory upon the 
Respondent or his company ; and that whatsoever was done 
by the Respondent and by those under his command, in conse- 

Suence of the said orders, and pursuant thereto, was voluntarily 
one out of courtesy and respect to His Excellency the com- 
mander in chief; and protesting that the service required by 
said orders was in no respect willingly and intentionally slighted 
bv the Respondent ; that every suggestion contained in the 
charges preferred against him before this Hon. Court of disre- 
spect and contempt of the government of this Commonwealth, 
and of the orders and authority of His Excellency, the com- 
mander in chief, is wholly unfounded and untrue ; and denying 
the whole substantial matter of the said charges in manner and 
form as stated in the specifications thereof^ the Respondent 
prays the iudgmentof this Hon. Court whether the said General 
Orders oi 24th Dec. 1831, and any subsequent orders and pro- 
ceedings founded thereon, were obligatory upon the Respondent 
and the company under his command ? and whether if the 
service rendered in conformity to those orders was, as he re- 
spectfully insists, a voluntary service rendered out of courtesy 
and respect, it is competent for this Hon. Court to hold him 
amenable to Martial Law for any imperfection in its performance, 
arising, as he insists, from circumstances beyond his control ? 

And that the Hon. Court may be the better enabled to judge 
of the sufficiency of the exception aforesaid, the Respondent 
respectfully suggests his views of the law, as he is advised, relative 
to the said orders and the proceedings founded thereon. 

The said General Order, dated on the 24th day of December 
last, commands the Independent Company of Cadets, whereof 
the Respondent was then the commanding officer, to perform 
Escort duties for the government on the day of General Elec- 
tion, being the fourth day of January then next, and directs the 
Respondent to repair to the State House at noon of that day 
and there report lor further orders. And the Respondent de- 
nies that his Excellency the commander in chief has any 
3 
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authority by the constitution and laws of this Commonwealth, to 
issue an order for Escort duty to any corps of militia not in 
actual service. 

The foundation of all military authority in the government 
is the will of the people, as expressed and declared in their 
written constitution and laws. Whatever power they have 
delegated to any ofBcer of the government is there only to be 
found ; and whatever they have not expressly delegated to any 
particular officer resides in the commonwealth, represented by 
Its chief executive and legislative officers collectively takeo, 
and expressing its voice by a public law. 

By the constitution of this Commonwealth f Chap. 8| See. 7,) 
the Governor is declared to be the commander in chief of the 
Army and Navy and of all the Military forces of the Common- 
wealth, with full power to train^ instructy exercise and govern 
the militia ; and /or the special defence and safety of the Co9^ 
monweahh to assemble them in martial array ; and to use and 
exercise over tlie Army and Navy and over the militia in actual 
service, the law martial in time of war, or invasion, and also in 
time of rebellion declared by the Legislature to exist, as occof 
sion shall necessarily require ; and be is expressly entrusted 
with these and other powers incident to the offices of captain 
general and commander in chief, to he exercised a^reealm to 
the rules and regulations of the constitution and the laws of the 
landj and not otherwise. 

The power of military command conferred upon the Governor 
by this section of the constitution is of a limited character. 
The right of requiring an escort from tlTe militia in time of 
peace, not being expressed in the constitution, cannot be infer- 
red from it, unless it be implied as among the powers incident 
to the offices of captain general and commander in chief. 
But the whole spirit and tenor of the constitution restrict our 
interpretation of those terms to such incidental powers only as 
are necessary and inseparable from a useful and effective exer- 
cise of his command ; the terms therefore cannot of themselves 
be extended to the admission of a constitutional authority to call 
out the militia for mere purposes of state ceremony ana useless 
parade. 

The Governor is empowered by himself and others, to train, 
instruct, exercise and govern the militia ; all which terms imply 
a purpose of absolute utility. He is empowered to assemble 
them in martial array ; but it must be for the special defence and 
safety of the commonweahh. He is empowered to call them 
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iolo actual service, and to exercise over tbem tiie law martial ; 
but it must be in time of war, invasion or rebellion, which must 
be declared by the Legislature to exist, and it must be only as 
occasion shall necessarily require. He is also entrusted with 
all those incidental powers which may enable him to use the 
enumerated powers with efficiency ; but he is entrusted wiih no 
others; and hb whole authority is to be exercised agreeably to 
the rules and regulations of the constiiulion and the laws of 
the land, and not otherwise ; no general and indefiiiite military 
powers are given to him except in the emergencies specified. 

That which is the true construction of this clause in the con- 
stitution appears more distinctly by reference to oth^r parts of 
that insU'ument. The 17th Article of the Declaration of Rights, 
after reciting that the people have a right to keep and bear 
arms, declares that ^' as in time of peace armies are dangerous 
to civil liberty they ought not to be maintained without the con- 
sent of the Legislature ; and the military power shall always be 
held in exact subordination to the civil authority and be govern- 
ed by it ;'' and the 27th Art. '' declares that no person (except 
in actual service) can be subjected to law martial, but by au- 
thority of the Legislature." 

The 10th Sec. of the 2d Chap. ^< further provides, that no 
oflker duly commissioned to command in the militia shall be 
removed from his office but by the address of both houses to 
the Governor, or by fair trial in court martial, pursuant to the 
laws of the Commonwealth for the time being." 

Now it cannot be contended that the right of ordering out an 
escort of honor in ordinary and peaceable times is an indispenr 
sable appendage, or in other words a necessary incident to the 
powers expressly conferred 'by the constitution ; it is neither 
conducive to the effective exercise of legitimate aulhoriiy in 
governing the militia as it is required to be governed in such 
times, nor does its exercise in time of peace tend in the smallest 
degree to strengthen the constitutional power of the Executive 
in time of war, invasion, rebellion, or other great public emer- 
gency. 

If then we find nothing in the language of the constitution 
which expressly confers upon the governor the power of call- 
ing upon his fellow citizens for military service, except ^' as oc- 
casion shall necessarily require ; " and nothing from which the 
power to call upon them ior the service of ceremonious escort 
can be reasonably inferred, we must look for that power, if it ex- 
ists, in the statutes of this commonwealth, and tne constitution 
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and laws of the United States, regulating^and defining the ser- 
vice of the militia ; but here we shall look also in vain. 

By the Constitution of the United States, Congress has power 
to provide for organizing, arming and disciplining the militia, and 
for governing such part of them as may be employed in the 
service of the United States, reserving to the States respective- 
ly the appointment of the officers, and the authority of training 
the militia according to the discipline prescribed by Congress. 

Accordingly by the act of 1792, Chap. 33, and subsequent 
acts. Congress has provided forthe enrollment and arming of all 
free white male citizens, between the aeesof eighteen and forty- 
five (excepting certain exempts) and for the orgaqization of the 
militia so enrolled into divisions, brigades, regiments, battalions 
and companies as the Legislature of each State shall direct ; 
and has established certain rules of discipline, agreeably to 
which the militia under this organization shall be exercised and 
trained ; and has made further provision for the government of 
detachments of the militia when called into the service of the 
United States ; but Congress carefully abstains from all un- 
necessary interference with the minor details of service in time 
of peace, and leaves them to be regulated wholly by the con- 
stitutions and laws of the respective states. Their enactments 
point only to a general readiness for efi[ective service when 
needed for the public security, and called for according to law. 

We are then brought to an examination of the statutes of the 
Commonwealth to discover what military service beyond the 
requisitions of the United States, is exacted of her citizens, and 
to learn what extent of executive power in commanding that 
service is conferred by legislative grant. 

With respect to the power of the Governor as described in 
the constitution, we find limitation only and not extension in the 
acts of the legislature. By Statute, 1809, Ch. 108, Sec. 2d, the 
commander in chief, vnth advice of Council^ (but not without) 
is authorized and empowered to organize and arrange the 
militia conformably to the Laws of the United States, and to 
make such alterations therein as from time to time may be deem- 
ed necessary. 

By the 6th Section of the same statute, he is empowered, 
with advice of Council, to appoint officers to the command of 
such corps as may neglect or refuse to exercise the prescribed 
right of election. By the 24th Section of the same statute, it 
b enacted that whenever in case of threatened, or actual in- 
rasion, iosurrectioD, or other public danger or emergency^ the 
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militia shall be ordered out by the Commander in Chief; and 
any person neglecting or refusing to obey the order, he shall be 
subject to a forfeiture. These are provisions to aid in the 
case of a constitutional call by the Governor, and the statute 
contemplates no other. By the 31st and 32d Section of the 
same statute, the Commander in Chief is empowered to ap- 
point General Courts Martial for the trial of officers of a cer- 
tain rank, and to order Courts of Inquiry; and by statute, 1821, 
Chap. 92, Section 2, he is authorized to prescribe uniforms for 
the militia ; and these are all the express powers given to him 
by statute. 

Whence then is the power of ordering an escort of honor 
to be implied ? If the right exist in the Executive, there must 
exist a corresponding obligation on the part of the citizen to 
obey such an order, and the converse of this proposition being 
equally true, we may properly look through the statute book to 
learn what military services the citizens are required to render. 

By Statute, 1809, Chap. 108, Sec. 9, we find every officer 
and private required to keep himself constantly arrhed; and 
this is the only constant and daily duty which the law exacts 
of the citizen soldier. He is required to render further occa- 
sional services on certain days and for certain purposes only. 

By the 18th Sec. of the same statute it is enacted, that every 
commanding officer of a company shall parade his company on 
the 1st Tuesday of May, ^br the purpose of inspecting their 
arms; and that it shall be his duty to parade his company hy 
his own order on three several days in the year for trainings in 
addition to the company inspection aforesaid ; and on the three 
several days of training to use his best exertions in instructing 
and perfecting his men in their company exercise and evolutions. 
It is further provided, that whenever he shall order out his com- 
pany for inspection or training, or for any battalion, regimental, 
brigade or division inspection or review^ his orders shall be 
made known in a certain form ; and that no notice shall be 
legal for any company inspection or training, or for any battal- 
ion, regimental, brigade or division inspection or review, unless 
the same shall be given four days at least previous to the time 
appointed therefor ; provided, however, that in case of invasion, 
insurrection or other emergency, any notice however short shall 
be legal and binding. 

Setting aside therefore cases of great public emergency, the 
only military service provided for the militia by this statute, 
after attending to the election of their officers, is one company 
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inspectiod od a certain day, three company trainings to be or* 
dered by tiie commander of the company himself, and such 

' more general meetings by battalion, regiment, brigade or divis* 

ion, as may be ordered for the limited purposes of inspection 
and review ; and least these should be ordered more frequently 
than would suit the public convenience, it is provided in Sec. 
25, that the troops of each division shall be paraded once in 
each year for review, inspection and discipline ; plainly imply- 
ing that they shall be ordered no oftener on that service ; and 
tliat even this requisition may not be made too burthensome 
upon the citizens, it is provided that no officer or soldier shall 
be obliged to march more than 15 miles to any such review. 
And except a certain nouce be given in a prescribed form, 
iio obligation arises to appear at any military meeting whatever. 
The 34th Sec. of this statute promulgates a set of rules and 
articles for the government of the militia when not in actual 
service, by which pecuniary forfeitures are created for neglect 
to appear at any of these prescribed parades, but not others. 

^ The limited number of tramings, thus required of the citizen, 

IS yet further curtailed by subsequent statutes, the language of 
wnich leaves no room to doubt that he cannot be lawfully re- 
auired to appear at any other time, nor when appearing, to per- 
form any otner duties, than are therein expressed, and that 
every other appearance or service must be entirely voluntary. 
By Statute 1821, Chap. 92, Sec. 4th, it is enacted, that every 
commanding officer of a company shall have the same power 
and authority to train and discipline his company on the first 
Tuesday of May in each year as he has on other days, when 
his company is paraded for exercise ; and the inference is irre- 
sistible that before the passing of that statute, the commander 
of the company had no power to train and discipline his com- 
pany, because the previous statute gave him express authority 
to parade his company for purposes of inspecuon only ; and 
no further military power could be imolied, against the common 
right of the citizen to govern himself, subject only to the civil 
authority. 

By Statute 1822 Chap. 102, Sec. 1, commanders of companies 
are authorized (in addition to the company inspection in May, 
and the brigade, regimental, or battalion reviews as now es- 
tablished by law) to parade their company by their own order 
on one day in the year for company discipline, and no oftener ; 
provided nothing herein contained shall be construed to prevent 
any company iram meeting for the purposes of drill, funeral 
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jiervices, eicort or other volunictry senrice; and no further 
duty is required by law, from officers ia the militia, than is re- 
quired from privates, except the duty of keeping rolls, and 
making returns of the state of their respective commands, and 
instructing and perfecting their men in military exercises and 
movements on the days when they are by law permitted and 
required to do so. 

From this cursory review of our militia system as established 
by law, it appears that the obligation to military service in time 
of peace is of the most definite and limited character. It can 
be required only on a few days in the year, and only for pur- 
poses of training, inspection and. review. An order for escort 
service, is an order unknown to the law ; it is one which no 
private in the ranks is under the smallest obligation to obey ; 
consequently it is one which no officer has any lawful authority 
to give ; and no other or higher powers in this respect are con* 
ferred on the commander in chief, by the constitution and 
statutes of this commonwealth than on any of his subordinates 
in rank. 

We are still more irresistibly brought to this conclusion, by 
inquiring into the limit of this autliority, if it be admitted to 
exist ; if the governor may order out a corps to escort the 
whole executive and legislative authorities of the State, may 
he not also order it for bis own personal escort ? If he may 
order it on one day, may he not on each day of the year ? If 
be may order out a company for each duty, may he not a re- 
giment, or brigade, or a division ? And if so, why may he 
not order out the whole body of the miliiia from day to day, or 
any part of it, and thus in effect maintain a standing army in 
time of peace ? The constitution expresses no such power ; 
on the contrary, it expressly negatives it to the extent supposed, 
without the consent of the legislature, and that consent is as 
necessary to its lawful exercise in respect to a single corps, as in 
respect to the whole body of the militia, and upon any single 
occasion, as for the establishment of the stated and daily ser- 
vice. 

Such consent was in fact recently obtained, when a military 
escort was desired to give additional brilliancy to the public 
celebration of the hundredth anniversary of the birth of Wash- 
ington, which consent was as folbws : — 
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COMMONWEALTH OF MASSACHUSETTS. 

In Senate, January, 20thf 188S. 

<^ Ordered^ That His Excellency, the Grovernor, be requested 
to direct such military corps to perform the escort duties of 
the day as he may judge proper." 

The above is a true cop^ of an order, reported by the com- 
mittee on the subject of celebrating the birth day of George 
Washington, (Feb. 22d, 1832,) as entered upon the journals of 
the Senate. The House concurred in passing this order. 
Attest, Charles Calhoun, 

Clerk of the Senate. 

Sen ATX Chamber, March, Bth, 1832. 

By a resolve or order of the Legislature, the Governor was 
requested and empowered to call out for escort duty, such troops 
as he might select, for that extraordinary occasion, and under 
that authority only could his call have bad the force of law. 
Similar precedents are found upon other extraordinary occasions ; 
and if instances are also to be found, in which such orders have 
been issued and obeyed, without the intervention of the legis- 
lative voice, they were merely cases of voluntary and gratuitous 
service, the repetition of which, however frequent, could never 
be construed into the creation of ^ right on the one part, and a 
duty on the other. And this latter consideration answers the 
suggestion which might otherwise be made, that usage has estab- 
Kshed a distinction in respect to the service of the Independen t 
Company of Cadets, and especially on days of General Elec- 
tion. 

It is true that the Independent Company of Cadets, from its 
formation, or at least from the period of its reorganization under 
its present charter, has been a peculiar and privileged corps. 
Its officers by charter have a higher rank than mere company 
officers ; and it is styled a divisionary corps, being attached to 
the first Division of the Massachusetts militia , but not incor- 
porated into any regiment or brigade. It is also true, that 
during the same period, it has habitually escorted the Chief 
Military and Civil Authorities of the State on the annual day of 
General Election from the State House to their place of public 
worship, and thence has usually escorted them back to the 
State House, after divine service was ended ; and it is further 
true that whenever the Governor of the Commonwealth has ap- 
peared in the metropolis upon occasions of military ceremony, 
and in his capacity of commander in chief, this corps has usually 
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?^rronned the services of an escort and guard about his person, 
his has been justly esteemed among its proudest distinctions ; 
the corps has been, and is deeply sensible to the honor of these 
privileges; and for a long series of years itsoffijers and mem- 
bers have performed tliose services in a manner highly accepta- 
ble to the distinguished men who hnve successively 6lled the 
Chair of the Slate. But were they legal or voluntary services? 
Were they rendered gratuitously, and in consideration of the 
honor they carried with tliem, and in requital for privileges con- 
ferred, as the voluntary offering of respectful auachment and 
filial regard to the constituted authorities of the State, or 
were they duties exacted from them by the law of tlie land, 
demanded by the voice of authority, and accorded in re- 
luctant submission to the legal exercise of constitutional power ? 
It has been seen that both the constitution and the statutes of 
the Commonwealth, are silent in respect to such a power, and 
the charter of the company, though it grants peculiar privileges, 
imposes on its members no peculiar obligations ; will it be sug- 
gested then, that long usage has made this a part of the law 
of the land, and that because those services have been gratui- 
tously rendered for a series of years, they at last have grown 
into obligations, and that the commander in chief has thereby 
acquired the right to a use of military power, not delegated to 
him by the constitution, nor declared to exist by the express 
authority of the Legislature. To such a suggestion the answer 
is complete ; that according to the settled principles of that 
common law, of which public, notorious, and long established 
usages constitute a part, there can be no lawful usage, which 
bad not a lawful beginning, and the frequency of the act cannot 
make that right, which was in its inception wrong. If the 
commander in chief therefore had not originally a power from 
the constitution to order out the whole, or any part of the mili- 
tia for a mere service of escort in time of peace, and no such 
authority is expressly granted to him by the Legislature, in re- 
spect to a particular day, or a particular corps, he cannot, by 
his own act, however often repeated and acquiesced in, create 
a usage equivalent to the declared law of the land to enlarge 
his constitutional office. 

This Respondent, therefore, being so advised in point of law, 
respectfully insists, that the general order offered in evidence, 
of the 24th of December last, and all subsequent orders found- 
ed thereon, were without wan ant of lawful authority, and, as 
military orders, were null and void ; and that no officer in th« 
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militia can coDstitutioDalljr be put to answer by a Court Martial, 
for disobedience of orders, neglect of duty, or unmilitary and 
unofGcerlike conduct in the execution of orders not warranted 
by law, and therefore not having the force of milit ry com- 
mands. And for this he relies upon the 27th Art. of the De- 
claration of Rights, hy the laws of which, ^' no person can ia 
any case be subjected to law martial, or to any pains and pen- 
alties by virtue of that law, except those employed in the army 
and- navy, and except the tnilitia in actual service, but by au^ 
ihority of the Legislature.^^ And also upon the 1 Olh Sec. of 
the 2d chapter, of the Constitution, which provides that '' no 
officer duly commissioned to command in the militia, shall be 
removed from his office, but by the address of both Houses to 
the Governor, or by fair trial by Court Martial, pursuant to the 
laufs of the Commonwealth^ fur the time being" 

By what authority of the Legislature then, and pursuant to 
what laws of the Commonwealth is the Respondent now arraigned 
before this Hoa« Court, upon the charges preferred against 
bim? 

Those charges are, 1st, disobedience of orders ; -— 2d, ne- 
glect of duty ; — 3d, unmilitary and unofficerlike conduct. 

The only law in the statute book under which these charges 
can be supposed to have been preferred is the 1st of the rules 
and articles by which it is enacted (Stat 18(i9, Chap. 108, 
Sec. 34,) that the militia of this Commonwealth shall be gov- 
erned when not in actual service. The language of the 1st ar- 
ticle is this — " Every commissioned officer who shall be guilty 
of any unmilitary conduct, neglect of duty, or disobedience of 
orders, or who shall when on duty appear or behave himself in 
an unofficerlike manner, or who shall wilfully oppress or injure 
any one under his command, or who shall at any time set on 
foot or join in any combination to resist or invade the lawful or- 
ders of any commissioned officer, shall be liable to be tried by 
a Court Martial." And the whole question is upon the true 
construction of this statute, as applied to the charges against 
this Respondent. 

The speciBcations of those charges, as set forth in various 
forms, exhibit an order for escort service as disobeyed, duties 
arising in the discharge of the service as neglected, and the 
defective or irregular manner in which the same service was 
conducted, or attempted to be conducted, as amounting to un- 
military and unofficerlike conduct. 

Apd iSrsty of disobedience of orders. Can a doubt be enter- 
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tained that the orders, for disobedience of which an officer is 
by this statute made liable to the judgment of a court martial, 
must not be unlawful orders? And by the term unlawful 
orders, as applied to the de6nite and limited service established 
for the militia of this Commonwealth, must be intended not only 
orders directly repugnant to law, and illegal in a positive sense, ' 
but all military orders which are not expressly warranted by 
law, or necessarily implied as essential incidents to the execu- 
tion of some lawful authority expressly given. 

Now the substance of this charge under its several specifica- 
tions is, that by a genera] order of 24th Dec. last, the Respon- 
dent was ordered to perform escort duties for the government 
on the day of General Election, and that having appeared with 
his company at the State House on that day according to the 
order, and having escorted the officers of Government to their 
place of public worship, he marched off thence with his com- 
pany, and did not escort the procession back, though ordered 
so to do. But if, as heretofore, most respectfully insisted, no 
officer in the militia, not excepting the commander in chief, 
has power to order an escort in time of peace, it follows that 
the orders supposed to have been given, were unlawful ord.'rt, 
which the Respondent was not bound to obey, or in other 
words, that they were not orders, in the sense of the law, and 
consequently that he cannot lawfully be put to trial upon the 
question, whether he has disobeyed them or not. 

Secondly, of neglect of duty. The several specifications of 
this offence charge no other duty to have been neglected by 
this Respondent, than the supposed duty of escorting the gov- 
ernment back from their place of public worship to the State 
House. But where is the law which creates this duty ? and 
what duty can arise in the militia service of this Commonwealth 
which is not created by some positive law, or which does not 
necessarily flow from some of its provisions? It is needless to 
repeat the argument: — if the right to require this service no 
where exists, there can be no legal obligation to perform it, and 
the omission to perform it on any one occasion, though on other 
and similar occasions it had been repeatedly performed, cannot 
amount \6 neglect of duty in the sense of the statute. And if 
the onussion to perform it wholly is not a neglect of militaiy 
duty as defined by law, docs it not follow a fortiori that a parti 1 
omission or defective performance of the service is not so? 
Indeed the Stat, of ib22, Chap. 102. Sec. 1, before cited, 
exprenly deicribas escort as a vniimUffji tervtse mify. Aod if 
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a voluntary service, how is it a duty ? if not a duty, bow is an 
officer liable for its neglect in the wiiole, or in any part ? 

Thirdly, unmilitary and unofficerlike conduct. In what ? 
The speci6cations say, in defective and irregular execution of 
this same voluntary service. But when is an officer liable for 
unofficerlike conduct ? The language of the stauite is express. 
It is ^^if on duty he shall appear or behave himself in an un- 
officerlike manner ;^' and no citizen can be held to be on duty 
as a soldier unless engnged in some act, the performance of 
which is required of him hy the law ; nor can it be contended, 
without manifest absurdi y, that a commissioned officer can ia 
any case be guilty of t^nmt/tVary conduct, and at the same time, 
not guilty of an unofficerlike conduct. \ 

In support of the foregoing positions, that no officer in the 
militia of this Commonwealth is liable in time of peace for dis- 
obeying orders, not founded on authority, expressly given by 
law, and that no military duties arise out of such orders, and 
that no unmilitary or unofficerlike conduct can be imputed to him 
for a defective or irregular performance of services so ordered, 
or for his demeanor at any time when not on military duty, the 
Respondent relies on adjudged cases in corroboration of his 
inferences from the language of the Statute Book. And he 
respectfully refers this Hon. Court to the printed report of the 
trials of Capt. Joseph Loring, Jr. on the charges of Gen. Wins- 
low; and on the charges of Major Davis; the trial of CapL 
Amos Binney on the charges of Major Osgood, and the trial of 
Ciipt. Thojnas Howe on the charge of Major Messenger. 

Also to the case of the State of Maine vs. Lieut. John Akers* 
Smith's Court Martial Reports, page 61. 

Grenvill£ Temple Winthrop. 

Whereupon the Court adjourned to meet on Thursday next 
at 12 o'clock. 

Thuridat, MAffCB 8th, 1832. 

The Court met pursuant to adjournment. Present. Brig. 
Gen. William Peck, President. Col. Thomas Davis, Col. 
Charles Lane, Lieut. Col. Abijah Ellis, Lieut. Col Luther 
Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of Tuesday. 

The Cctfnplainant submitted a reply to the motion aad argu^ 
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nient of tfie RespondeDt, which is annexed, and is marked (6) 
as follows. 

( «) 

IN COURT MARTIAL. 

Sth March, 1882. 

The Complainant, before proceeding to a Reply to the Respon- 
dent's objection, begs leave to observe to this Honorable Court 
that be came before this Tribunal in liis.official mtVtWy capacity, 
prepared to prove an alleged military offence ; not in the least 
degree anticipating that the defence was to be grounded upon 
a great constitutional objection^ striking at the root of all military 
authority and subordination. He once had the privilege of a 
seat at the Bar, but never the advantage of much of its prac- 
tice, and for nearly twenty years has relinquished it altogether. 
For an argument upon such a question he therefore feels his 
entire incompetency ; and in the short time allowed him for its 
consideration, shall therefore only aim to present some very 
obvious reflections arising from the nature of our constitution 
and laws, and the manner in which they have been exercised, 
with the view of bringing the subject fairly to the consideration 
of the respectable Judge Advocate, whose opinion upon this 
important question those who are interested will consider with 
respect ; and to which, he is sure, the court will attach all the 
importance which is due to the judicious exercise of those legal 
attainments, upon this occasion, which have gained him no un- 
enviable reputation in the commonweahh. 

The Complainant then, with the leave of the court, observes, 
that by the record of the court, it appears that, after the Judge 
Advocate had obtained leave of audience of evidence under the 
first specification of the first charge, he was about to prove the 
facts set forth therein, and for that purpose read a Division Order 
founded upon a General Order, ordering the company of Cadets 
to perform esicort duty on Election day. — To the introduction 
of that order and all evidence of acts done under it, the Respon- 
dent objected in the first stage of the evidence, on the ground 
that the General Order was in no respect binding upon the Re- 
spondent by the laws of the land, and that the subsequent 
orders and proceedings founded thereon, were in no respect 
obligatory upon the Respondent or his company ; and " assert- 
ing that whatever was done by the Respondent or those under 
his conunand in consequence of those orders and in pursuance 
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thereto, was voluntarily done^ out of courtesy nndretpeet to the 
commander in chief." --- 

In considering the Respondent's objection to the relevancy of 
the testimony about to be offered, the Complainant conceives, 
for the purpose of this argument, he has a right to consider the 
evidence before the court which he was thus able and about to 
produce. 

The Respondent's objections are twofold. 

1st. That the commander in chief has no authority, by the 
constitution and laws of the Commonwealth, to issue an order 
for Escort Duty to any corps of militia not in actual service. 

It will be necessary for ns to examine this bold position be- 
fore we come to the second objection, and inquire how far the 
objection of the Respondent extended, which was founded upon 
this assumption of a vohmtarv service " out of courtesy and respect 
to the commander in chief 

The constitution of Massachusetts Chap. 2, Sec. 2, Art. 7, 
which the Respondent has cited, provides " that the Governor 
this Commonweahh shall be commander in chief of the army 
and navy, and of all the military forces of the state by sea and 
land, and shall have full power by himself or any commander or 
other officer, or officers, from time to time, to train^ instruct^ 
exercise and govehn them, and he is afterwards, in the same 
article, entrusted with these and all other powers incident to the 
offices of captain-general and commander in chief and admi- 
ral, to be exercised agreeably to the rules and regulations of the 
constitution and the law of the land and not otherwise." 
The only limit to this power in the constitution itself, is in the 
proviso to the section, *' that he shall not transport any of the 
inhabitants out of the Commonwealth without their own volun- 
tary consent, or the consent of the general court." 

JBefore proceeding further, the Complainant calls upon the 
court to notice, that among the powers thus directly conferred 
upon the commander in chief, that to govern the milUia is of the 
greatest import to the point in controversy; for it is presumed 
if the commander in chief hgs the power to govern, it will be 
admitted he has the power to command, and if he has the power 
to command, those who are subordinate to him are bound to 
obey. But as this and all his other powers are to be exercised 
agreeably to the rules and regulations of the constitution and 
the laws of the land, and as there is no restraint upon this 
power in the constitution itself, we are not to look among the 
Jaws to ascertain if this power is taken away ; but there, only to 
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see in what manner its exercise is regulated. The existence of 
the power is beyond legislative control. 

No act of the Legislature can deprive the commander in 
chief of his constitutional powers. But by the constitution, Chap. 
1st, Sec. 1st, Art. 4th, the General Court hath full power and 
authority '* to set forth the several duties^ powers^ and limits of 
the several civil and military oflScers of this Commonwealth, 
and the forms of such oaths or affirmations as shall be respect- 
ively administered to them for the execution of their several 
offices and places, so that (he same be not repugnant or contra^ 
ry to the constitution.^^ Here we see that the whole power of 
tlie general court, to set forth the powers and limit the duties of 
the civil and military officers of the Commonwealth is to be 
done in a manner not repugnant or contrary to the constitution. 
No law is cited by the Respondent, nor does any such exist to 
the knowledge of the Complainant, which attempts to limit the 
power in question^ and as no rules or regulations are found in 
the constitution itself controling the exercise of this power, the 
constitutionality of any such law might be questionable^ if it 
existed, as it would be repugnant to a power, the constitution 
itself directly granted. 

But in the present case, it is not necessary to push the argu- 
ment to this length, as there is no law in the Statute Book, which 
is even repugnant in its terms to the power referred to ; but 
many on the contrary, as will hereafter be shown, in furtherance 
of its exercise. 

The power to govern and control the militia, or in other 
words, die physical strength of the country, is a power incident 
to the nature and design of all governments, and must exist 
somewhere. By our constitution, this is vested in the govern- 
or, and no act of the Legislature can take it away. If they 
can control the manner oi its exercise, this to say the most is 
all they can do ; and if they have not done this, the power re- 
mains entire, absolute and uncontrolled in the authority which 
is invested with it. 

The 17th Article of the Bill of Rights is cited by the Re- 
spondent to show that the people have a right to keep and bear 
arms, and declares, that as standing armies are dangerous to lib- 
erty, they ought not to be maintained without the consent of 
the Legislature. This is all true, but it does not affect the ques- 
tion, for the governor's order to a company for the performance 
of escort duty, makes no approach of it to a standing army, nor 
is the provision, reserving the right to the people to bear arms, 
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controlled by his ordering them out for military service ; for 
the right of the people to bear arms must be taken to be in 
sfrict subjection to the power, which by the constitution has the 
right to train, instruct, exercise, and govern them in their use. 

" The military power, " the Respondent again quotes fronn 
the Cons ittition Art. 27. '* shall be held in exact subordi- 
nation to the civil authority and be governed by it." True, 
and therefore, I hold, that to preserve the just subordination 
of *he military to the civil power, the governor, or the civil 
officer at the head of our government, is vested with all the 
powers of a military chief, and, being sworn to support the 
constitution, is bound to exercise the powers of the latter, and 
to oblige all military officers under him to hold and exercise 
their powers subordinate to the civil authority ; and for the abuse 
of this authority he is not amenable to a military tribunal, but 
to the highest civil court, in the Senate of the Commonwealth 
upon impeachment by the representatives of the people. 

The power of the commander in chief to govern the 
militia at all times, in peace as well as war, is thus shown to be 
a substantial power, necessary for holding the militia or mtViVa- 
ry power in that exact subordination to the civil authority 
which the Constitution requires. 

That it is so viewed by the Legislature, is proved by the 
fact, that in no single law in the whole Statute Hook, is there 
the least reference to, much less restraint imposed upon, this 
authority of the commander in chief, but, on the contrary, the 
authority is every where recognized as existing. 

The first case cited by the Respondent, in which he supposes 
such a restraint is imposed, relates to the arrangement of the 
Militia into divisions, brigades, regiments and battalions ; and 
this power, he observes, cannot be exercised by the commander 
in chief alone but only with the advice of Council. 

It did not perhaps occur to the Respondent that this is a civil 
and not a military power. It is not exercised under any provi- 
sion of the State Constitution, but is derived from the authori- 
ty vested in the Stale Legislature by Congress, which, in ex- 
ercise of its paramount power, to organize the militia, in the 2d 
section of the Act of 1792, provided " that within one year 
from the passing of this Act the militia of the respective States 
shall be arranged into divisions, brigades, regiments, battalions 
and companies,a« the legislature of each State shall direct. 

Thus the Legislature, which formerly made all the arrange- 
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ments of the militia by Special Legislative enactments, by the 
law of March 6th, 1810, directed the mode in which those 
arrangements should afterwards be made, and conferred that 
power upon the Governor and Council, or in other words upon 
the Executive branch of the government. 

The Respondent cites the 6th Sec. of the Act of March 6th, 
1810, which invests the Executive, or Governor and Council, 
with the power of appointing officers, as another case in which 
the Legislature have limited the constitutional power of the 
commander in chief by requiring the concurrence of the 
Council in his exercise of that power. How this is to be con- 
strued into a limitation of the governor's authority to govern 
the militia, I confess I am at a loss to determine. The words 
of the Constitution are, " And if the electors of brigadiers, 
field officers, captains and subahems, shall neglect or refuse 
to make such elections after being duly notified according to 
the laws for the time being, then the Governor with the advice 
of Council, shall appoint suitable persons to fill such offices"—* 
and the words of the Statute are, '' and in case of neglect or 
refusal of any of the electors to elect any officer when ordered 
thereto, the commander in chief, with advice of council, 
shall appoint some suitable person to fill such vacancy." — The 
use of the singular instead of the plural number is the only 
limitation, which I can perceive in this law, upon his constitu- 
tional authority. My respect for the learned advisers of the 
Respondent forbids me to suppose they would have permitted 
him to use this argument if the constitutional provision I have 
cited, had occurred to their recollection. 

With the above the Respondent cites the governor's power 
to call out the militia in time of insurrection, invasion or other 
emergency ; his power to appoint courts martial and courts of 
inquiry, and to prescribe the uniforms of the militia, and, ob- 
serving that these are all the powers given to him by statute, 
inquires, whence then is this power of ordering an Escort of 
Honor to be implied 9 

I have endeavored to show, with the leave of the Court, not 
wherein the power of ordering out the militia is implied, but 
whence it is derived, and that it is from the power ot the con- 
stitution to govern the militia which has been, not only untouch' 
ed by the State Legislature, but has in no other way been af- 
fected by any act of the people, except by their adoption of the 
Constitution of the United States. 
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By the Ist Article or that Constitution, the States confeiTed 
on Congress " the power to provide for calling forth the militia 
to execute the laws of the Union, suppress insurrections and 
repel invasions ; to provide for organizing, arming and disci- 
plining the militia, and for governing such part of them as may 
be employed in the service of the United States, reserving to 
the States respectively the appointment of the officers and the 
authority of training the militia, according to the discipline 
prescribed by Congress :" and by Article 2d it is provided 
" that the President shall be commander in chief of the mili- 
tia of the several States when called into the service of the 
United States." So far then, as the State by the adoption of 
the Constitution of the United States, hasdivested the command- 
er in chief of the State, of his authority to govern the 
militia, he is deprived oO it, and so far only ; and that is 
when they are called into the service of the United States un- 
der the Act of Congress of 1795, in the three emergencies 
named in the constitution ; and then the militia is to be under 
the command of the President of the United States, and while 
it so remains in that service the commander in chief of the 
State is deprived of his power over it. In all the provisions of 
our statutes, cited by the Respondent, regarding the officering 
and training the militia, all the penalties affixed for not having 
arms and submitting them to the inspection of the officer, ap- 
pointed by the United States' law, to perform that duty, refer- 
ence is had directly to the powers reserved to the States in the 
Constitution of the United States, and, in no case, do they in 
any degree restrain or limit the constitutional power of the 
commander in chief, but only that of subordinate officers. 

Having thus shown, that in neither of the cases cited from 
our own statutes by the Respondent, is the military power of 
the Grovernor to govern the militia, either limited or restrain-- 
ed, as he supposed, and that there is no restraint imposed upon 
it either by the constitution and laws of the United States, ex- 
cept for such part of the militia as shall be in the service of the 
United States in the three exigences named in tlie constitution, 
I will now endeavor to point out several acts of the Legislature 
in which the existence of the power is recognised. 

The 6rst of these in point of time to which I have referred 
is the act for the suppression of tumuhs, passed 20th Feb. 1787, 
seven years after the adoption of the constitution of Massachu- 
setts and two years before that of the United States. This 
act provides, that " Whenever an insurrection shall have taken 



35 

place in either of the counties of this Cominonwealtli to ob- 
struct the course of justice or the due execution of the laws, 
or there is reason to apprehend that a dangerous insurrection 
for such purpose will be exerted, it shall be the duty of the civil 
officers of such county immediately to give information thereof 
to His Excellency the Governor, who is hereby requested 
thereupon to exercise the powers granted him by the Constitu^ 
tion and to give immediate orders to the Major General of the 
Division where such insurrection exists, or is apprehended, and 
if he shall think it necessary, to the Major Generals of any other 
Divisions, to detach such part of the militia for the support of 
the civil authori^ as he shall judge fully adequate to the purpose, 
and for the safe keeping of those who may be concerned in 
such insurrection." Here the Legislature expressly recognises 
the existence of the power of the Governor to Govern the Militia 
and request Its exercise. This statute was passed in the time of 
Shay's insurrection, a time of great public danger and calamity ; 
and if the Legislature had not clearly seen the power, already 
existing in the Governor by the constitution to call out the 
militia, would at once have invested him with it. 

The 2d Section of the Act regulating Elections, provides 
that no officer or soldier of the militia '^ shall be holden to do 
any military duty on any day (except on days which are or 
may be specially prescribed by law) on which the selectmen or 
assessors of any town or district shall appoint a meeting for the 
election of a Representative to the General Court, or on the 
day pointed out in the constitution for the election of Governor, 
Lieutenant Governor and Senators of this commonwealth, or on 
any day which is, or may be, appointed for the choice of elec- 
tors of President and Vice President of the United States or 
Representatives to Congress," and '' it shall not be lawful for 
any such officer to exercise any military command on either of 
said davs, unless in case of sudden invasion made or threatened, 
or in obedience to the orders of the commander in chief ex- 
cept as is herein before excepted, and every officer offending 
herein, shall for each offence forfeit and pay a sum not less than 
ten nor more than three hundred dollars." 

Here the power of the commander in chief to order out the 
militia is not only recognised; but it is recognised as existing, 
in its lawful execution, on days of General Election, when all 
other officers are prohibited the exercise of a similar power by 
their own authority ; and on those very days, when, by the 
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object of the statute, it might be supposed the military might 
interfere with the elective franchise of the citizens, the mfost 
inestimable privilege of freemen. If there are days in the 
Kalendar in which the legislature would restrain the commander 
in chief in his power over the militia, it would be on those vefy 
days which are named in this section, for they make it highly 
penal in any other officer to perform the very act, which, in the 
commander in chief, recognizing it as an eocistijig right, they 
expressly except from the general prohibition. 

To the 14th Sec. of the Act of March 6th, 1810, regulating 
the supplies for the artillery and the allowance of accounts for 
money actually expended in providing horses for drawing their 

Eieces, there is a proviso full of import, which is, " that no al- 
)wance shall be made unless such company is ordered to ap- 
pear at a battalion, regiment, field brigade or division inspection 
or review, or to march out of town in which the gun-house of 
such company is situated, or vrdess such company is ordered 
on duty by the commander in chiefs 

This Section obviously has no relation to invasion or other 
similar emergency ; nor does it in any degree restrict the right 
of the commander in chief to order the Artillery on duty at 
his discretion. It must therefore be applied to ordinary occa- 
sions of salutes, escorts and public celebrations, from its con- 
nexion with its oth.er provisions. 

In the 27th Section of the same act, prohibiting officers from 
calling out their commands on days of Election, there is an ex- 
press admission of the legality of their orders for that purpose 
when issued by reason of invasion made or threatened, or in 
obedience to the orders of the commander in chief. 

In the 7th Art of the 34th Sec. same act, the admissioif of 
the governor or other superior officer's authority to order out a 
company is shown in the following words, ** Lvery captain or 
commanding officer who shall either neglect or refuse to call 
out his company as often as, and at the times required by this 
act, or at any other time wben thereto required by his superior 
officer, &c, shall be liable to be tried by a court martial." 

In this Statute the days on which the militia shall be required 
to parade are expressly enumerated, and penalties are affixed 
for the non-performance of the duty on each ; and then the ar- 
ticle goes on, and provides that the officer who disobeys the 
order of his superior officer for calling out his company 
at any other time shall be exposed to the like penalties for refu- 




37 

sing obedience as on the days expressly prescribed by law, 
thereby maintaining the true principle of militia subordination, 
that every officer shall obey the orders of his superior, and may 
justify himself by them. 

The 1st Section of the Act of Feb. 11th, 1823, has been cited 
by the Respondent to show that the riiimber of company* train- 
ings are limited by law ; but I cite that Act for the purpose of 
showing that that limitation is confined to the number of train- 
ings for company discipline, which a commanding officer of a 
company, hcu a right to require *' by his own order, " But in no 
respect does the Section restrain the authority of a superior to 
direct their being called out. The language is precise and 
does not admit of misconstruction ; indeed it implies and recog- 
nises this authority in a superior by the application of the pro- 
hibition to commanders of companies to parade their company for 
company discipline, by their own order, oftener than one day 
in a year, leaving the obligation on the captain to obey the order ' 
of his superior officers, as it was imposed in the 7th Art of the 
34th Sec. before cited. The restriction is special and qualified, 
and there is no other. It therefore clearly admits the exercise 
of that authority in a superior which it prohil^its to the captain. 

I could Cite the Act of March 2, 1815, recognizing in the 
Governor or Major General appointing a Court-martial, a right 
to order a military guard for a Court-martial for which there 
was no previous provision by law ; and aUowing pay and rations 
to such guard when so ordered, and many other acts and pro- 
visions in support of my position. But contenting myself with 
the authorities already cited, and to bring the question home to 
the present occasion, I have only to refer the Court to the resolve 
of the Legislature of June 26, 1811, which is in the following 
words ; " Resolved, that whenever the commander in chief of 
the militia of this Commonwealth shall direct any militia com- 
pany or other corps to perform escort duties, that the command- 
ing officer of such company or corps shall present his account 
for necessary music to the Quarter Master General, by whom 
the same shall be discharged out of the Commonwealths monies in 
his hands.^^ If this Resolve required any comment it would be 
that under its provisions the Quarter Master General has paid the 
bill of the musicians employed by the Respondent on this very 
occasion, and charged the same (and the expense of a collation, 
which as usual was provided by the State for the company on 
sioular occasions,) to the Crovemment, and has settlea his ac- 



38 

count and exhibited his vouchers, for these pqrticulnr items^ 
to the Committee, who were appointed to examine his accounts. 

I might go on, if I had time, and show by numerous acts of 
the Legislature, from the formation of the Government, that the 
power of the commander in chief is not limited in its opinion^ 
as the Respondent supposes. 1 could bring to his recollection 
the many occasions in which the troops of the Commonwealth 
have been called out for funeral escorts to its deceased gov- 
ernors and for firing salutes at the interment of other distinguish- 
ed citizens who then held and had before held elevated civil or 
military stations under the State and United States'- authority ; 
and for the information of the Court I will annex copies of 
Governor Adams's order calling out the troops for a funeral 
escort to the remains of Governor Hancock (A), upon his own 
authority, and might, if it wore necessary, others for like services 
on all similar occasions. On some of these, requests were made 
by the Legislature of the Governor that he would call out " such 
portions of the troops as he thought proper," the Legislature 
thereby recognising his power to call them out, and upon others 
they were called out upon his own authority without any such 
request, but in no instance has the Legislature refused to recog- 
nise the legality of the servfbe by paying the incidental expenses. 

I could call the attention of the Court to the occasion of the 
late President Monroe's visit to this metropolis when the mil- 
itia was called out by general orders from the boundary of R. 
Island to the line of N. Hampshire (B). A like order was issued 
by Governor Hancock near 30 years before, on General Wash- 
ington's visit in the year 1 789 ; and one for escorting John Ad- 
ams, then recently chosen Vice President of the United States, 
through all the divisions of the militia through which he should 
pass on his way to the seat of Government. I could bring to their 
recollecuon the joyous occasion and the brilliant appearance 
of 5000 troops on Boston Common, for Review (C), by him 
who, by way of distinction, was lately called the nation^s guest, 
and shew them the Resolve of the Legislature requesting the 
Governor to receive him in such a manner as he thought proper. 
I will annex these papers for the information of the Court, and if 
I had time would append to them the accounts for the expenditures 
of music and a dinner to the militia officers and others, 700 of 
whom dined under one tent on the Common, the bills for all 
which were paid by the Legislature, to an amount of upwards 
of $5000. 

I could carry them back to the year 1816, when Mr Jeffer- 
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90D, after the purchase of Louisiana, sent the chiefs of the O9- 
ages, through the whole of the eastern cities, to show them the 
strength of the nation, and to discourage them from war. On 
that occasion the Legislature requested the Governor to order a 
salute of artillery on their arrival at the State House for introduc- 
tion to both Houses of the Legislature, which was then in session, 
at which time each of the chiefs were presented with a silver 
chain (Dl). I will annex that resolve, and the general order of 
the Governor (D2), complying with the request of the Legisla- 
ture, for firing the salute ; and then another order of his (D3), 
issued three days afterw^ards, ordering Major Gen. Elliot to call 
out all the uniform companies in Boston for the exercise of mili- 
tary manoeuvres and firings, in the presence of our red brethren 
of the newly acquired wilderness which they then inhabited. 
This latter order is strongly illustrative of the construction then 
and before and ever since put, not only by all the Chief Magistrates 
who have occupied the Chair of the Slate, but by all the various 
Legislatures from the foundation of- the government, to the late 
centennial celebration of the birth of our National Father. On 
the occasion first referred to, the Legislature had acted, and 
pointed out the mode in which they desired the Governor 
should receive the Indians. That request was complied with. 
But Gov. Strong, as sound a lawyer as ever occupied the Chair 
of State, who every one knows had no political predilection for 
Mr Jefferson's politics or policy, judged that the emergency 
which then presented, required a greater exhibition of our mili- 
tary strength and science than the legislature had requested ; 
and in the exercise of his constitutional power, three days after- 
wards, upon his own responsibility, while the legislature were in 
session, ordered a large body of troops to be assembled and 
manoeuvered, and directed them to go through various firings in 
the presence of the Indians, for which the troops wen; supplied 
with powder by his order. The occasion, or emergency, was a 
special one not provided for by law, and the power which the 
governor exercised, was derived from a power in the constitution, 
of much greater weight, and more express than any authority 
the legislature can find in that instrument for a '* present of a 
silver chain to each of said chiefs." 

This policy was followed by other cities and states, and the 
wisdom of the deposit of power which adapted it, is shown in its 
probable effect of deterring the Indians of the West from mak- 
ing war upon our frontiers, from that time to the present. This 
and the other cases which I have cited, not only show that the 
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exercise of this power by the commander in chief, has not onljr 
been recognised and acquiesced in by all branches of the gov- 
ernment and people; but that it is a useful power, safely de- 
posited, giving dignity and honor to our national %nd state cel- 
ebrations, and tending by the exhibition of the nation^ 8 strength^ 
to the preservation of the nation's peace. 

I have annexed two or three orders for calling out the 
Cadets and other troops on the national anniversary (El to 5). 
The first was a direction of John Hancock in his own hand- 
writing to the Adjutant General — others were by Samuel 
Adanis, and similar orders have been issued by every governor 
from that time to this. They are too numerous to be copied. 
The list (G) annexed, giving the dates of 98 orders for 
escorts to the governor and supreme executive, on Election, 
Independence and Commencement days, from 1796, to 1831, 
shows the invariable practice. All these and numerous others 
(if I had time to look them up,) of similar character, relate to 
troops which have been called out in emergencies, for which 
no provision is made by law, and they must have been issued 
by the several governors in the exercise of their constitutional 
power to govern the militia, and the powers incident to their 
office of captain general and commander in chief. And if 
their powers have not been exercised according to any express 
" law of the land,^'* on such occasions they have not been contrary 
to it, nor I trust in a manner " repugnant to the cor^stitution.** 

That the power of the commander in chief over the physical 
force of the State is one of great import is admitted. So also it 
is that its exercise is to be indulged in upon the highest respon- 
sibility. For the just use of his authority in this respect, as in 
all others, the governor is responsible to the people, and to the 
highest tribunal, with judicial power, which the constitution has 
provided for the trial of those elevated functionaries who are 
charged with the abuse of their official powers. 

As 1 have not had time to copy some of the papers referred 
to, 1 will hand them, with others illustrative of the subject, to 
the Judge Advocate, with the leave of the Court to be appended 
to the record. 

Does this Honorable Court think it necessary for me now to 
reply to the 2d objection of the Respondent, that no military 
punishment can be inflicted for the non performance of a volun- 
tary service ? 

If not for the purposes of the present inquiry, as a point is 
now presented which is often mooted, I hope the court will in- 
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^''jige ine in a few remarks, to show that this position of th« 
ilespondent is totally untenable. But lest I adroit too much| 
by proceeding directly to this inquiry, I must first show, that 
under the facts in proof of the first specification, which the 
Complainant was about to prove, when the Respondent's ob^ 
jection was presented, the services rendered were not a voluU" 
^rVi ^^^ ^" obedieni service. 

The Respondent was under orders ; those orders are read ; 
the delivery of them to the Respondent is proved ; no excep- 
tion was taken to the ftme, or manner of their delivery ; but, in 
obedience to them a report was made that the Respondent was 
ready to execute the orders which the commander in chief had 
given him. It is now too late for the Respondent to take this 
on any exception to those orders, or to the shortness of the 
notice he received for their execution; and although another 
face will be put upon the present appearance of things, in re- 
spect to timely notice, which cannot with propriety now be ad- 
verted to ; yet, considering it in its present aspect, for the purpose 
of this argument, let me inquire whether the want oi timely 
notice cannot be waived in military as well as civil afiairs, and 
whether a report for duty under a military order is not equiva- 
lent to a plea upon the merits in a civil suit. If the notice for 
the duty was not such as the Respondent had a right to receive ; 
or, if the governor had no right to require the services which the 
order imposed, there was a time when those objections would 
have found a valid excuse for refusing obedience ; but that time 
was before the report for service. That report was both an 
acknowledgment of the authority which ordered, and of the 
sufficiency of the notice which had been received. 

That men under arms can associate together for the perform* 
ance of military evolutions, can choose tbeir commanders, and 
voluntarily train under their nominal authority as long as they 
please, obey if they please, and disobey when they please, and 
not be amenable to any public authority, is admitted. But this 
is not the kind of voluntary service which the objection supposes. 
This, I conceive to be a voluntary tender of military service by 
one in commission who has a right to render it, to a superior in 
authority, who has a right to receive it. This is the kind of 
voluntary service, for the non-performance of which, it is said, 
no military punishment can be inflicted under our laws. Is it 
so ? Will the principles of military subordination permit him, who 
has a right to do the service in obedience to the authority to 
which he has voluntarily submitted for its performance, to cease 
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in the execution of that seirice, at his awn wiU. Tlie obliga<« 
tion he has assumed is an entire obligation, and must be wholfy 
performed, or the neglect of its performance is a culpable act* 
The 21st, 22d, and 23d Articles of the 34th section of the 
militia law are auiliorities upon this point. When non-com- 
missioued officers or soldiers are under armsy in their proper 
military relation, or when on duty (no matter how) if thejr 
conduct in a disorderly manner or are guilty of any unmilitary 
conduct^ by the 21st article they may be put under guard ; and 
shall moreover forfeit not less than $5 nor more than $20^ 
according to the aggravation of the offence. 

Any non-commissioned officer or private who shall quit his^ 
guard without leave, while on duty, and any such one beings 
under arms, who shall without order discharge his musket, rifie, 
or pistol, shall forfeit the sums which the 22d and 23d articles 
have imposed for those offences. 

Shall it then be said that the officer can comnnt an act of 
insubordination, while on duty, with impunity, for which a 
private could be punished ? Or shall not the officer be held 
amenable to a court martial, for an act, while on duty^ for 
which, upon a private, a fine could be inflicted. Tf a senior itt 
commission should volunteer to act on some special occasion, 
under his junior in authority, having submitted himself to that 
authority, is he not bound to comply with its commands, or caa 
he comply with them in part, and neglect them in part, and ex- 
<^use himself by saying that it was a voluntary service, and because 
he was not bound to undertake it, he was not bound to complete 
it? If this is permitted in the militia, it must be in the arm}r; 
and how many a forlorn hope would be sacrificed, and what 
disastrous results would attend those desperate assaults and enter- 
prises which are often necessarily undertaken, by the conduct 
of those heartless volunteers who should thus reason themselves 
out of the danger, into which they had brought their associates* 

When the obligation is undertaken, the duty must be performed 
to the extent of the undertaking ; and as well might he wha- 
volunteered in a forlorn hope justify himself for running away, 
when he found he had engaged in a too hazardous enterprise, as 
a volunteer, who, after having undertaken to perform escort duties 
for the government, reported for service, received his order and 
performed a part of the duty, excuse himself from the comple- 
tion of the service, by any after considerations which should 
present themselves. When the Respondent volunteered for 
this service, if be had said to the governor, 1 will escort the- 
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governroeot to the church, and if I find it convenient, will wait, 
4ind escort the procession back again ; it would not have taken 
the governor long to decide upon the propriety of accepting the 
offer of service, upon the condition on which it was tendered, 
and the Cadets would have been relieved from the performance 
of a duty which they have heretofore always considered as a 
privilege, and from winch, from the foundation of the govern- 
ment, both the commonwealth and themselves have taken great 
pride and satisfaction. 

In this argument, T have purposely avoided considering the 
Cadets in the particular relation in which they stand to the gov- 
ernment, and the peculiar obligation they are under, from the 
rank of their officers, and their arrangement in the division, to 
the performance of a duty, which from the first records under 
the constitution, they have claimed the exclusive honor of per- 
forming. I have omitted to draw any argument, in this stage of 
the proceedings from this consideration, because the. Respon- 
dent's denial of the governor's power to order an escort was of 
a broader character, and covered the general ground that the 
|ovemor had no power to order any part of the militia to per- 
form escort duty ; preferring myself that the decision of the court 
should be had upon the general principle, and not be influenced 
by the peculiar circumstances of this particular company. 

The hour having arrived for me to appear before this honor- 
able court, I must plead this in excuse for no further enlarging 
in reply to what, under the circumstances of the case, must be 
considered as astounding objections, which the Respondent has 
presented as a ground of defence. What would his venerable 
ancestor do, who granted the charter of the company and gave 
its officers signal rank, and the company the special privileges 
which for foriyfive years have been accorded to it, if he were 
present to hear the doctrine by which its conduct is vindicated, 
would he not take back the worthless parchment and commit it 
to the flames? How astonished John Hancock, and Samuel 
Adams, the proscribed patriots of the Revolution and the strict 
adherents of the doctrine of limited powers, would be, if they were 
here, at the discovery, that they were the first aggressors vpon the 
constitution and had stretched its powers for their own dignity 
and for useless parade — and Gerry, and Brooks, and Eustis, who 
had fought in the cabinet and in the field for the victory which 
the constituuon consecrated, that they too, had been guilty of 
constitutional usurpation, — and the six eminent lawyers who have 
occupied the chair of state, most of whom were members of the 
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convention which formed the bill of rights and set forth from it 
the form and the limits of the different powers which it imparted ; 
what would be their plea, to the charge of the Respondent, 
that they could not read the Book which they had written. 
Thank God they yet lie peaceably in their graves, and if their 
spirits are present when the opinion of the Court is given, I 
trust, they will hear nothing to disturb the peace of their con- 
science or the quiet of their slumbers. 

Wm. H. Suvneb, 

(A.) 
GENERAL ORDERS. 

Head Quartert, Boston, October 9th, ITML 

By the decease of His Excellency John Hancock, Esquire, 
late governor of this commonwealth, on the eighth instant, the 
chief command of the militia devolves on his Honor Samuel 
Adams, Esquire, as captain general ; and by his order military 
honors will be paid the deceased at the funeral which will take 
place on Monday next, precisely at three o'clock in the afier^ 
noon. Tiie militia required for the above purpose will consist 
of the following, viz : 

All the uniformed infantry in Boston, together with the light 
infantry of the sixth regiment of the first division ; such unin- 
formed companies of infantry of the third division as are most 
contiguous to Boston, not exceeding one hundred rank and 
file ; two troops of cavalry of the first division, and one troop 
of cavalry of the third division. The whole to be properly 
officered, including three field officers from the first, and one 
from the third division. The several corps which shall be 
thus detached, will assemble on the Common, in Boston, at 
twelve o'clock, at noon, on the said day, and Brigadier General 
Hull of the third division will take the command of the whole. 

Major Generals Jackson and Brooks will report to the adju- 
tant general as soon as possible the several descriptions of corps 
which they shall detach in conformity to this order, with the 
number of rank and file in each, and the names of the field 
officers, in order that the arrangement for the day may be made 
previously thereto. Major General Jackson will also order one 
company of artiliejy wiih their field pieces, and provided with 
one hundred and twenty pounds of flannel cartridges, to parade 
at the same time at the Laboratory, in Boston, subject to such 
Other orders as shall be given them. 

By order of the Captain General, 

Wm. Donnison, Ae^'t, Qenerain 
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(B. ) 
COMMONWEALTH OF MASSACHUSETTS. 

GENERAL ORDERS. 

Head Quarters, Boston, SOtA June, 1817. 

Major General Crane will direct the Independent Cadets, 
commanded by Lt. Col. Rogers, to parade in State street, on 
the day of the President's arrival in Boston, and after he dis- 
mounts from his horse, receive and escort him to his lodgings at 
the Exchange Coffee House. 

By his Excellency's Command, 

E. Matoon, Ad. Gen. 

(C. ) 
COMMONWEALTH OF MASSACHUSETTS. 

GENERAL ORDERS. 

Head Quarters, Boston, Aug, 25/A, 1824. 

His Excellency, the commander in chief, orders that the 3d 
brigade of the 1st division ; the 1st and 4th regiment^ of 
the 1st brigade, 2d division; the 1st, 2nd, and 5th regiments 
of the 1st brigade, 3d division ; the artillery companies of the 
towns of Salem, Lynn, Danvers, Charlestown, Lexington and 
Waiertown (excepting such officers, non-commissioned officers 
and privates, as reside in the towns of Newton and Brighton) 
be assembled on Boston Common on Monday next, at 9 o'clock, 
A. M. for review. 

A Colonel and Major will be detailed from the first brigade 
and 3d division, and a Lieut. Colonel from the 1st brigade and 
2d division, to command the artillery of the 2d and 3d divis- 
ions. 

The 3d brigade of the 1st division will be under the com- 
mand of Brigadier General Theodore Lyman, Jr. of that 
brigade, and the remainder of the troops will be formed into 
another brigade, under the command of Brigadier iveneral 
James Appleton, of the 1st brigade, and 2d division; the whole 
to be under command of theSlajor General of the 1st division, 
&c, &c. 

General La Fayette wiU receive the salute of the troops at 
12 o'clock, &c, &c. 
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(Dl. ) 

Report of the Committee respecting the Osage and other 
Indian Chiefs. 

Feb. 28, 1806. 

The committee of both Houses appointed to consider the 
expediency of making arrangements for the reception of the 
Chiefs of the Osage and other nations of Indians j now on a 
visit to this metropolis ; with a view to impress them with the 
disposition and wish of this commonwealth to cultivate peace 
and friendship with them, and their nations, have considered 
the subject committed to them, and ask leave to report : 

That His Excellency the Governor be requested to appoint 
such persons as he may think proper, to conduct the said chiefs 
to the State House, tomorrow, at 12 o'clock, and to introduce 
them to His Excellency the Governor and Council, and each 
branch of the legislature, in which seats shnll be assigned for 
them, and to return with them to their places of abode, and to 
order out a company of artillery, who shall Qre a salute upon 
the Common upon their arrival at the State House, and to make 
such other arrangements as he may think proper ; and that his 
excellency the governor be requested to present each of said 
chiefs with h silver chain^ to be procured by the Quarter Master 
General. 

(D2. ) 

COMMONWEALTH OF MASSACHUSETTS. 

GE NERAL ORD E RS. 

Head Qaarter$, Boston, Feb. 2Bth, 1806. 

Major General Eliot wil order a crrapary of artillery, with 
two six pounders, to parade before the State House tomorrow, 
before noon, at about 1 1 o'clock, and when the Western In- 
dian Chiefs shall come to be introduced to the government, 
the Company will fire a salute, as shall then be directed. 

The Quarter Master General will supply the necessary am- 
munition. 

By order of the Commander in Chief. 

Wm. DoNNisoN, Ad, Oen. 



47 



(D8. ) 
COMMONWEALTH OF MASSACHUSETTS. 

GENERAL ORDERS. 

Head Quarters, March Ut, 1806. 

Major General Elliot of the 1st division, will order as many of 
the uniform companies in Boston to parade on Monday next, 
as he thinks can be called out with convenience. Among the 
troops ordered out, there will be at least one company of artil- 
lery. The detachment will be paraded and formed on the 
Common, in Boston, at 11 o'clock before noon, and when 
formed will perform various evolutions and firings in front of 
the State House. 

The Quarter Master General will furnish the necessary am- 
munition. 

By order of the Commander in Chief. 

Wm. Donnison, Ad. Gen. 

(El.) 
COMMONWEALTH OF MASSACHUSETTS. 

« Bo»ton, June 28, 1787. 

Whereas, Wednesday the 4th day of July next ought ever to 
be celebrated as'the anniversary of American Independency by 
the good people of this Commonwealth, but more especially l^ 
this metropolis i In order that there may be a military parade 
on that day, I have ordered out the Boston regiment of militia 
to form a line on the Common ; and in order to add lustre to 
the appearance of the day, you will order Swan's company of 
horse, Otis's Lt. Infantry company and Bartlett's Republicans to 
turn out completely equipped, at nine o'clock in the morning of 
said day, (if fair and suitable weather, if not the next fair day) 
and form a line under the command of the senior officer of the 
Boston Regiment. 

I am, Sir, your most obedient humble servant, 

John Hancock. 
To J. Keith, Esqr, Adj% Gen% or 

in his absence, to James Swan, E^q. 

D. A. G. Ist Division. 

[N. B. other orders respecting this 6n file.] 
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(E2.) 
GENERAL ORDERS. 

Head Qaarter$t Boston, May 7th, 179^. 

The Major General of the 6rst division will order the company 
of Cadets, in Boston, to attend the Supreme Executive, as an 
escort, on Wednesday the 26th instant, being the day of Gener- 
al Election. The company will parade for that purpose before 
the Council chamber, at 1 1 o'clock, A, M., and the company 
of artillery in Boston, will be ordered to fire^ecn^n#at me- 
ridian. The Quarter Master General will supply the necessary 
ammunition for the artillery in Boston, and Jifleen guns will be 
fired at (Jastle Island at the same time. 

By order of the Commander in Chief. 

Wm Donnison, Ad. Gen, 

(E8. ) 
GENERA L ORDE RS. 

Head Quarters, Boston, June 28, 1796. 

Brigadier General Cushing, of the 1st brigade, 1st division, 
will order the company of Cadets, of Boston, to parade near 
the Council chamber on Monday the 4th day of July, at 1 1 
o'clock, A. M., to escort the supreme executive of the common- 
wealth. The brigadier will also order the company of artillery, 
in Boston, to parade on the same day at some suitable place 
in Boston, with their pieces, and to fire at sun rising, at noon, 
and at sun setting, fifteen guns at each time ; and the Quarter 
Master General will furnish the necessary supplies. 
By order of the Commander in Chief. 

Wm. Donnison, Ad, Gen. 

(E4. ) 
GENERA L ORDERS. 

Head Quarters, Boston, June 23d, 1797. 

The commander in chief being desirous that the celebratioa 
of the anniversary day of American Independence, in Boston, 
be accompanied with military exhibitions. Major General 
Elliot of the first division will give orders for the calling out for 
parade, such part of the 1st regiment as he shall think expedi- 
ent, together with the cavalry, artillery and other corps in Bos* 
ton. And he will also make the necessary arrangements and 
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give such directions for the military exhibitiom^ on the flAi on 
that day, as he shall judge suitable to the occasion. Captain 
Amory s company of cavalr)' will be the escort of the com- 
mander in chief between Roxbury and Boston, and will parade 
at his house in Roxbury, so as to set out from thence at 1 1 
o'clock, A. M. Lieut. Col. May's company of Independent 
Cadets, will be his escort while in Boston, and will parade for 
that purpose at the Council House, at 12 o'clock, M. 

The Quarter Master General will furnish the company of 
artillery with the necessary ammunition. 

By order of the Commander in Chief. 

Wm. Donnison, Ad. Gen, 

(E.6. ) 
GENERAL ORDERS. '^ 

Head Quarter$, Boston, May 9fft, 1797. 

The Major General of 1st division will order the company of 
Cadets, of Boston, to assemble on the 31st instant, being the 
day of general election, as an escort to the supreme execu- 
tive, and parade for that purpose at 1 1 A. M. near the Treasury. 
The Boston company of Artillery will be ordered to fire fifteen 
guns at meridian on said day, and the commandant of the 
fortress on Castle Island will fire fifteen guns at the same time« 

The Quarter Master General will furnish the necessary am- 
munition and military stores. 

By order of the Commander in Chief. 

Wm. Donnison, Ad. Gen. 

(O. ) 

"The list," — marked G. referred to as containing "98 
orders for escorts to the Supreme Executive, from 1796 to 
1831," stating only their several and respective dates, is here 
omitted, with the remark as is there stated, " that the 1st vol. 
of records is full of them." 

The Respondent suggesting to the court a wish to answer 
the argument of the Complainant, and the court directing the 
Judge Advocate to deliver them an opinion upon the validity of 
the Respondent's exceptions, the court ordered an adjournment 
to Monday next at 3 o'clock, P. M. 

Monday, 3 o'clock, P. M., March 12th, 1832. The court 
met pursuant to adjournment. Present, Brig. Gen. Wm. Peck, 

7 
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predkfit. — - Col^Thoroas Davis ; Col. Charles Lane ; Lieut. 
CoL Abijah Ellis ; Lieut. Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of Thursday last. 

The Respondent rejoined to the reply of the Complainant, bj 
reading the contents of a paper, which b marked (7), viz.— 

(7) 
May it please the Court : 

The Prosecutor appearing *< in his official military capacity," 
professes with very unnecessary modesty, '* entire incompetency* 
to discuss the legal questions now under consideration, and at 
the same time craves the indulgence of the court for a very 
•laborate argument which he submits. As the argument, how- 
ever, claims tq^ be his own, the Respondent might be deemed 
wanting in forensic as well as military courtesy, did be not ad- 
mit that tbp prosecutor less needs indulgence from the court for 
the want of legal information adequate to the occasion, than for 
a degree of zeal and warmth in the conduct of the prosecution 
which has caused him to soar somewhat Ibeyond thejurisdictioi^ 
of earthly tribunals acting upon human afiairs, and upon a dry 
point of constitutional law eloquently to evoke the spirits of 
departed patriots and statesmen as fit judges of this cause. 

The questions submitted by the Respondent's motion, are 
nevertheless, grave questions of law, ( not much to be affected 
by flights of declamation, or pathetic appeals to the illustrious 
dead). They are to be decided upon reason and argument, 
after due deliberation, with the advice of the Judge Advocate, 
your appomted counsellor in all matters of law, the court act- 
ing on their own responsibility as officers and as individuals, and 
he on his, as an officer and a professional lawyer. 

But although these are questions of law, which the Res- 
pondent is advised are material to the validity of the prpceedinga 
of this court, and which therefore by advice of counsel he res- 
pectfully submits, he begs leave to assure the court that he 
feels little solicitude on his own personal account as to the event 
of their decision. Conscious that no disrespect to the govern- 
ment was ever intended or imagined on his part, that no military 
orders, lawful or unlawful, which reached him were wilfully 
disobeyed, nor any part of the service undertaken by him, 
(whether voluntarily or as in duty bound ) intentionally neglect- 
ed ;and confident that it will eventually appear in proof, that it 
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was not fairly attributable to any culpable oegligenoe of the 
Respondent, that any misadventure may have befalhn the au^ 
tborities of government on the day of the last general election, 
he will regard the decision of the present question skould it be 
against him, with no other or deeper regret, than every good 
citizen must feel who believes that the constitutbn asd laws of 
his country are bent, (even in a small matter,) to tjie voice of 
official authority. 

The Respondent and the whole country with hiro, would re- 

5 ret to &nd, if they should find, that the proudest distinction of 
ie free governments of these Unhed States, the paramount 
power of their written constitutions over all the uses and abuses, 
however ancient, however frequent, of those who have admin- 
istered the highest offices of the State, is after all insufficient to 
withstand the influence of subordinate authority, called out upon 
the occasion of a petty accident of neglected ceremony. 
He would especially regret it, if the doctrine contended for by 
the Prosecutor should receive public sanction from a gentleman 
of high professional reputation ; a doctrine which cannot be 
shown to stop sliort of absolute and unlimited military power in 
the hands of the governor of this commonweahh, and which, 
if true, leaves the existence of our boasted civil rights dependent 
on the mere forbearance of the supreme executive to exercise 
constitutional powers which might annihilate them at his pleas- 
ure, but for checks of a character widely different from those 
which the constitution provides. 

That such are necessary consequences from the position ta- 
ken and attempted to be maintained hy the Prosecutor, the 
Respondent, with permission of the court will presently pro- 
ceed to show, if indeed it be not already manifest. 

In the meantime, may it please the court, the Respondent 
hopes that it is unnecessary for him now, and that it will be 
unnecessary for him hereafter to state, that in no remark 
made, or intended to be made, by him in the conduct of 
his defence, will there be found any allusion to the office, 
dignity and constitutional power of the governor of this com- 
monwealth, having a personal application, or which might by 
any possibiUty be construed into disrespect towards His Excel- 
lency the present Commander in Chief. He views the conduct 
of that distinguished magistrate in this proceeding so far as is 
yet developed, as entirely official, and it is a source of peculiar 
satisfaction to the Respondent, notwithstanding the charges here 
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preferred proceed on the mistaken suppositioa of an intentional 
ofience towards his Excellency, that the proceedings of this 
court miBt finally pass under the revision of his Excelleocy 
himself, vho needs no advice upon his Constitutional rights, 
having paised to his present elevated station from one scarcely 
less elevated, which secures from him a responsible judgment 
even upoq the validity of his own proceedings. 

But the Respondent claims a right to distinguish between his 
excellency the commander in chief, whether as an individual 
or a magistrate, and the official representation of his excel- 
lency in this court through the head of his excellency's staffl 
The conduct of his excellency's course and the arguments ex- 
hibited in its behalf, the Respondent claims the liberty to dis- 
cuss with the same freedom as if they belonged to any other 
opponent in a judicial investigation. 

Before proceeding to examine the argument and authorities 
of the Prosecutor, the Respondent will briefly re-state his own 
positions. 

The Respondent excepted to the General Order of 24th 
Dec. 1831, offered in evidence, and to all subsequent orders 
and proceedings founded thereon, on the ground that said or- 
der was not binding on the Respondent or his corps by the laws 
of the land ; that all subsequent orders and proceedings found- 
ed thereon were equally without lawful authority, so as to be 
binding on the Respondent or his corps, and that the Respond- 
ent was not liable to a trial by court martial for an imperfect 
performance of services which were in their nature voluntary 
and gratuitous. 

By the General Order In question Major Gen. Capen was 
required to detail the Independent company of Cadets to per- 
form escort duties for the government on the day of general 
election ; and it was directed that the company should repair to 
the State House at noon, and there report to his Excellency 
the commander in chief for further orders. And the divis- 
ion order of Major Gen. Capen, transmitting the General Or- 
der, required the Respondent to comply with these directions. 

[n support of the exception to these orders, it was contended 
that a power in the governor to call out a corps of militia, not 
in actual service, for escort duty, in time of peace, was neither 
expressed nor implied in the constitution of this common- 
wealth ; that neither the constitution and laws of the United 
States, nor the statutes of the commonweahh, had added to 
the governor's original constitutional military powers in this 
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respect ; that the militia service was a limited service, defioed 
by law, restricted to certain useful purpose^ only, and to be 
performed on certain prescribed occasions, of whch escort 
was not one; that no obligation rested on a privite to obey 
such an order, and consequently no right could edst in any 
officer to issue it ; and that any other construction if the con- 
stitutional power of the governor would create in aim an un- 
limited military power ; that services of this kind heretofore 
rendered, had been rendered voluntarily and not as duties, and 
that no usage in this respect could invest the govenor with an 
unconstitutional power ; and that if the order had not a bind- 
ing authority, no charge founded upon it could be maintained, 
either for disobedience of orders, neglect of duty, or unmilitary 
and unofficerlike conduct in the sense of the law. 

The Prosecutor on the other hand insists, that by the con- 
stitution the governor has complete authority over the militia 
as captain general and commander in chief, and may order 
them out in time of peace as well as io time of war at his 
pleasure ; that this constitutional power has neither been limit- 
ed nor is capable of being limited by any legislative act ; and 
consequentiy that it exists and must exist in fall force ; a pow- 
er to be exercised by the governor upon his official re- 
sponsibility, under his oath to maintain the constitution, and 
liability to impeachment for its abuse ; that its existence is 
constantly recognised in the public laws of this commonwealth, 
not only in the general but particularly in relation to orders for 
escort ; and that such orders have received the sanction of long 
usage and universal practice in this commonwealth from its 
foundation and are lawful orders ; that if not, it was too late 
for the Respondent to except to orders under which he had 
acted, and that even a voluntary service, when actually under- 
taken and entered upon, becomes obligatory, and subjects the 
Respondent on that ground to be tried upon the present charges. 

The arguments and authorities upon which these positions 
rest it is now proposed to examine. 

The governor, according to the language of one clause in 
the constitution, ^^ shall have full power by himself, or by any 
commander, or other officer or officers, from time, to time to 
train, mstruct, exercise and govern the militia and navy ; and 
for the special defence and safety of the commonwealth to as- 
semble in martial array, &c, and to lead and conduct, &c, with- 
in or without the limits of this commonwealth, and also to kill, 
slay and destroy, tic, and to use and exercise over the army 
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and navyiend over the militia lo actual senrice the law*inartial 
in time cf war, be. And that the governor be entrusted with 
all these Ind other powers incident to the offices of captain 
general aid commander in chief and admiral^ to be exer- 
cised agr^ably to the rules and regulations of the constitution, 
and the lafs of the land, and not otherwise ; Provided, that the 
said Goveinor shall not at any time hereafter by virtue of any 
power by ibis constifution granted, or hereafter to be granted 
to him bythe Legislature, transport any of the inhabitants of 
this comminwealtb, or oblige them to march out of the limits 
of the sam^ without their free and voluntary consent, or the 
consent of the General Court, &c." 

The argument of the Prosecutor in respect to the extent of 
the power conferred by these clauses is founded wlioUy upon 
the import of the term, '^ govern." It is contended that the 
power to govern, when taken without qualification, includes the 
absolute right to command and the unlimited obligation to obey; 
and that th'is broad and general power is restrained by nothing 
in the constitudon except the proviso which forbids the com- 
mander in chief to transport the inhabitants beyond the limits 
of the commonwealth without their own consent. On the other 
hand the Respondent insists that this proviso plainly refers only 
to those cases of emergency spoken of, in which the governor 
has express power to assemble in martial array, and put m 
warlike posture the inhabitants of the commonwealth, and to 
lead and conduct them without or trithin the limits of the same 
against some common enemy. If therefore the Prosecutor's 
construction of the import of the term govern as applied to 
the militia in dme of peace be correct, and the proviso is the 
only constitutional limit to the governor's power to militaiy 
command, it follows, that the wisdom of our ancestors in fram- 
ing a form of constitutional government designed to secure the 
civil rights and liberties of the people, thought it superfluous to 
set any limit to the supreme executive control of the whole 
military force of the commonwealth in time of peace, while 
they thought it important to set one limit, at least, to its con- 
trol of the military forces in time of war; that is, they thought 
it prudent to curtail the power of this military chieftain only in 
its exercise against the public enemy, leaving it free to act 
against the State ; a doctrine to use the language of the Prose- 
cutor ^* too absurd for funher argument." 

The 17th article of the Bill of Rights, which declares that in 
time of peace armies ought not to be maintained without the 



N 



56 

consent of the Legislature, and that the military power shall 
always be held in exact subordination to the civil authority and 
be governed by it, is not admitted on the part of the Prosecutor 
to faKB at all inconsistent with the theory of unlimited military 
power in the governor during a time of peace. But how are 
they reconciled ? What is supposed to be the constitutional 
check, devised by the distinguished statesmen wfio framed 
this scheme of government ? What is there to prevent the 
governor from ordering out bodies of troops from day to day, 
thus in effect maintaining a standing military force' in spite of 
the constitution ? Why, the Prosecutor says, the check con- 
sists in this, namely, that the governor is himself the supreme 
head of the civil as well as o( the military department of the 
government, and that being sworn to maintain the constitution, 
he is bound by his oath of office to subject his own unlimited 
military power, over which the Legislature can have no con- 
trol, to his own authority as the civil head of the government ; 
and if he do not in fact keep his own military power in exact 
subordinadon to his own civil autliority, and strictly govern him- 
self in one capacity by himself in another capacity, what is 
the consequence ? Why after the Legislature shall have con- 
vened, (who by the way can be convened to an extraordinary 
session only by the governor himself) he is liable to be arraign- 
ed, and in due process of time will assuredly be convicted, 
upon impeachment before the senate of the commonweahh by 
the representatives of the people for exercising his constitutional 
powers. What a check is this to the unlimited power of a 
military chieftain at the head of an armed force, ready, if the 
case can be supposed, and bpund, as the prosecutor supposes, 
to obey his commands, provided they are con6ned to move- 
ments within the limits of the commonwealth ; such a security 
for civil liberties has hardly been thought of since the days of 
the Protector of England. The consutution provides but a 
feeble barrier indeed to the abuse of military power, if it be 
one which rebellion must infallibly precede, during its work of 
bloody r^orm before the constitutional machinery of govern- 
ment can fairly be set in motion. 

The serious reply of the Respondent to the Prosecutor's con- 
struction of the constitution, giving to the governor unlimited 
control over the militia in time of peace, is this ; 

In the first place it is against the whole theoty of our free 
representative government, which is limited in all its depart- 
ments $ ft topic which the Respondent wilt hereafter more fully 
discuss. 
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But, independently of this consideration, the Respondent de- 
nies the first step taken by the Prosecutor to reach bis extraor- 
dinary conclusion. He denies that the power to govern the 
militia, involving the right to command and the obligation to 
obey, implies a power to order out the militia on any occasioa 
or for any purpose. The power " to assemble " the militia is 
a power afterwards expressly given, and therefore not to be 
implied. When e^ressly given, it is expressly given to be 
exercised on emergencies only connected with the safety of the 
State. And it is not by implication to be inferred for other 
occasions, disconnected with that object from the force of a 
term which cannot without compulsion be taken in such sense. 
To govern, naturally means to rule, to regulate, to manage, to 
restrain. It consists in keeping the powers on which it ope- 
rates in quiet subjection according to some known and usual 
course of things, and not in disturbing that course to bring them 
into extraordinary exercise. The terms to " train and exercise " 
the militia might far more forcibly have been argued to imply 
the power to call them out at pleasure. 

But the Respondent insists that a final limit to this power of 
training, exercising, and governing the militia in time of peace, it 
positively expressed in this vety section of the constitution, which 
concludes, that the governor is entrusted with these and other 
powers to be exercised agreeably to the laws of the land, and 
not otherwise ; that is, not otherwise to be exercised at all ; — and 
also by that article of the Bill of Rights which declares, that 
armies shall not be maintaine(lin time of peace without the con- 
sent of die Legislature, and that the military power shall always 
be kept in exact subordination to the civil authority and be 
governed by it. Does the civil authority in this connexion 
mean the governor alone, or does it mean the Legislature, 
without whose consent an army cannot be maintained, together 
with the governor and council? If the latter be the civil 
authority of the State by which collectively the military power 
is to be governed, according to this clause of the constitution, 
does it not foUow, that the other clause which gives the gov- 
ernor power to train, instruct, exercise, and govern the militia 
in time of peace, agreeably to the laws of the land^ and not 
otherwbe, means, as the Legislature shall from time to time 
direct ? If not, and the power to train, and govern the militia is 
the exclusive right of the governor, secured to him by that con- 
sutution which provides that the legislative department of the 
government shall not infringe upon the powers of the executive 
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authority, and if this exclusive right is to be exercised according 
to his own pleasure only, and not at the times and in the manner 
the Legislature shall from time to time prescribe, it follows that 
the Legislature have passed numerous acts which are wholly 
unconstitutional and void, namely, all those acts expressly en- 
titled " acts for regulaiingy governing and training the militia 
of this Commonweahh," in which it is enacted '^ by the Senate 
and House of Representatives in General Court assembled and 
by the authority of the aamcj^ that certain things shall be, and 
that certain other things shall not be, which upon the theory of 
the Prosecutor's construction belong exclusively to the executive 
control. 

But, says the Prosecutor, " the power to govern and control 
the physical strength of the country must exist somewhere ;" 
to which the Respondent assents ; ^' by our constitution he adds, 
It is vested in the governor," (to which the Respondent 
does not assent,) '' aud no act of the Legislature can take it 
away. If they can control the manner of its exercise, this, to 
say the roost, is all they can do." Does not this admit on the 
part of the Prosecutor a power in the legislature to control the 
military power of the governor in the manner of its exercise ? 
and yet the prosecutor elsewhere asserts that any law that should 
attempt to limit that power would be repugnant to tlie constitu- 
tion. As if it were no limit of absolute power to control the 
manner of its exercise ? 

The Respondent on the other hand humbly insists, that to 
govern the militia in time of peace " agreeably to the laws of 
the land," includes the power to call out the militia only at 
those times and for those purposes which the laws of the land 
shall prescribe; and that the Legislature having prescribed 
times and purposes upon which the militia are to be called out, 
the governor is without power to call them out at any other 
time or for any other purpose whatever, except on the emer- 
gencies named in the constitution. If the ri^ht to call out at 
other times exist, it is admitted there is an obligation to obey. 

But how is that obligation to be enforced ? The penalty for 
neglecting or refusing to appear, created by legislative enact- 
ment, is a pecuniary fine to be sued for in die civil courts ; but 
it is expressly affixed to neglect, or refusal to appear only on 
the precise occasions prescribed by the statute for military ser- 
vice ; none is affixed to a refusal to obey the call of the gov- 
ernor, unless in times of danger and emergency ; and no action 
could be mamtained under the statute for a forfeiture incurred 
8 
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by a member of the militia upon any occasion to which that for* 
feiture was not previously affixed. 

There is then no remedy by action in the civil courts for 
refusal to obey an order for escort service, and consequently no 
means to compel obedience to such an order unless by martial 
law, which cannot constitutionally be exercised in time of peace, 
but by authority of the legislature. The 28th article of the Bill 
of Rights heretofore cited, is express upon this point. 

But the Legislature have given no such authority for the ex* 
ercise of martial law in compelling obedience to orders from the 
executive in time of peace, and they have provided no Civil 
penalty for that case. There are then no means whatever 
created under the constitution and the laws of the land by which 
such an order can be executed, unless it be by purely voluntary 
service. Is it then not idle to contend, that a legal obligation 
exists, when it must of necessity be admitted, that there is not 
a shadow of law in the land to enforce it ? Is it not equally 
idle to contend that a legal right exists to issue an order which 
there is not a shadow of legal obligation to obey ? Is there any 
pretence for arguing that such an order is a legal order, or that 
It is in any sense, legal or militar}', an order, ii it carry with it 
no force, and demand no obedience ? It is yet more idle to 
argue that a commander of a company is bound to call out his 
men whenever required by a superior officer, admitting at the 
same time that his men are not bound to obey. It is in efiect 
arguing that the commander of a company is legally bound by 
the illegal order of his superior to issue an illegal order himself 
to those not under his command for such a purpose. 

The Respondent, in submitting his motion to the court, after 
exhibiting his views of the constitution as not grauting to the 
governor the right in question, proceeded to show that die stat* 
utes of the commonwealth had not extended the constitutional 
power of the executive. The Prosecutor in his answer, treats 
the statutes referred to by the Respondent as if cited by him, 
merely to show some kgislative restraint on the constitu* 
tional power of the governor, and proceeds with elaborate acu- 
men to demonstrate that no such restraint is contained in the 
Statute Book. This part of the argument might well have 
been spared, because it proceeds upon a total misapprehension 
of that used on the part of the Respondent. If the Prosecu- 
tor's construction of the constitution were admitted by the Re- 
spondent, he would also admit that it was not competent for the 
legislature to restrict the governor in the exercise of powers 
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granted by the constitutiou. If the RespondeDt's construGtkm 
on the other hand be correct, the powers given are expresrijr 
made subject to legislative control, and powers not given by the 
constitution (of which the right to order out the militia in time 
of peace is one as the Respondent insists) might nevertheless 
be given by legislative grant. The whole object therefore of 
the Respondent in examining the statutes, was to see whether 
the power in question had been granted by the legislature. And 
upon this view of the Statute Book, he contended that the 
constitudonal powers of the governor, such as they were in hia 
opinion, over the military (of which that of calling out the mili- 
tia in time of peace, it wiU be remembered was not one) were 
rather limited than extended by subsequent laws. His language 
was, we find, " limitation only, and not extension in the acts of 
the legislature." In illustration of this remark, a statute was 
cited, giving to the governor, toith advice and consent of councS 
on/y, the organization of the militia ; whereas, if he were an ab- 
solute and unlimited commander in chief of the militia, by 
virtue of constitutional prerogauve, it was supposed that the 
right of organization would have belonged to himself, without 
the advice and consent of council. In answer to this illustra- 
tion it is said, that ^' it did not perhaps occur to the Respondent 
that this is a civil and not a military power." If so, the Respond- 
ent admits that his argument fails as to the supposed limitation 
of the executive power in the particular case ; but not so his 
argument, that the acts of the legislature show no new grant or 
extension of military power to the governor, including the right 
to order out the militia in time of peace, which was the main 

Juestion, and in truth the only one of moment, according to the 
lespondent's view of the constitution. To prove the power 
of organization to be a civil, and not a military power, the Pro- 
secutor fairly argues that the organization under the statute re- 
ferred to, was not made in pursuance of any provision in the 
state consutution, but by the authority derived under the 2d Sec. 
of the Act of Congress of 1792, expressly referring the orgui- 
ization of the militia to the Legislature of each state. The 
Respondent therefore being always happy to acknowledge a 
fair and just argument on the part of his opponent, although it 
may be somewhat aside from the main question, most readily 
admits that the organization of the militia under the particular 
statute referred to, was in that instance a civil and not a military 
power, because it had been referred by Congress to the LiCgis- 
lature and not to the executive. But it did not perhaps oc- 
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cur to the Prosecutor, that long before the act of Congress in 
1792, namely in the repealed Statute of this Commonwealth 
of 1784, Chap. 55, Sec. 3, and subsequent acts upon the same 
subject, since repealed, the legislature did by virtue of their 
own constitutional pojver, act upon the organization and arrange- 
ment of the militia of this commonwealth, organizing it in part 
themselves, and rrferring it in part to the governor and coun- 
cil. Now the argument of the Respondent is this ; that the 
supreme head of a military force over which he has constitu- 
tionally unlimited control, has power to organize and arrange 
that force at pleasure ; that the power to govern the militia as 
expressed in the constitution, more particularly includes this 
power of arrangement ; consequently if the Prosecutor's con- 
struction of the constitution were correct, and the military 
powers therein given to the governor were to be exercised ac- 
cording to his own will and pleasure only, and not as the legis- 
lature should direct, the power of arranging and organizing the 
militia before that power was ceded to the United States would 
have belonged to him alone, and the legislature could not con- 
stitutionally have acted upon the subject. The act of 1784, 
therefore before cited, shows that the constitution soon after its 
adoption, was not interpreted as the Prosecutor now contends 
that it should be interpreted. For' nothing is more clearly 
expressed in the constitution, or with less qualification, than the 
governor's general power to govern the militia; nothing is 
more clear than that the general and unlimited power to govern, 
includes the power to organize and arrange ; nothing is more 
clear than that the legislature professing to act under their con- 
stitutional authority did nevertheless from the beginning of the 
government direct the organization and arrangement of the 
militia, and that where they referred any part of that duty to the 
executive department, it was to the governor and council, 
and not to the governor alone. This act therefore, and other 
similar acts are evidence that the legislature have exercised un- 
der the State constitution, the right of limiting even the express 
powers of the governor, as upon the Respondent's construction 
of the constitution they well may ; and his original position that 
the acts of the legislature show limitation rather than extension 
of the governor's general'military power, stands fully main- 
tained. 

The Prosecutor then proceeds to say " that the Respondent 
cites the act which invests the executive, or governor and 
council, with the power of appointing officers, as another case 
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in which the Liegislature have limited the constitutional power 
ofthe commander in chief by requiring the concurrence of the 
council in the exercise of that power," and proceeding to show 
that this enactment is exactly in accordance with the language 
ofthe constitution itself upon the same subject, concludes that 
his ^^ respect for the learned advisers of the Respondent forbids 
him to suppose they would have permitted him to use this ar- 
gument, it the constitutional provision he had cited had occurred 
to their recollection." The error of the Prosecutor here as else- 
where lies in the first step, and if he will take the pains to review 
the Respondent's argument, he will find nothing in it.to indicate 
that this statute was cited for the purpose supposed. The 
Prosecutor himself in this instance ingeniously creates the error 
which he so triumphantly exposes. The statute in question is 
cited without comment, in the course of a review of the sever- 
al statutes respecting in any way the military authority of the 
governor, for the purpose of illustrating the Respondent's main 
position, that if the power to call out the militia at pleasure was 
not given to the^ governor by the constitution, it is not given by 
any subsequent law. 

Having thus satisfied himself that the Respondent had failed 
to show by any of the statutes cited, the smallest restraint upon 
the constitutional powers ofthe commander in chief, a point 
by the way which the Respondent had incidentally undertaken 
to establish upon one of the statutes only, and which was quite 
unimportant to his main purpose, the Prosecutor proceeds to 
point out on his part several acts of the legislature in which 
the existence of the right to call out the milida for escort, is sup- 
posed to be directly or indirectly recognised. And for this pur- 
pose he begins with the Act for the suppression of tumults pass- 
ed 20th Feb. 1787, at the time of Shay's insurrection, a time, 
as he justly informs the court, '* of great public danger and ca- 
lamity," " and if therefore, " the argument proceeds, " the Le- 
gislature had not already seen the power (to call out the militia) 
already existing in the governor by the constitudon, they would 
at once have invested him with it ;" as if it had ever been con- 
tended by the Respondent tnat the governor had not, by the 
very letter of the constitution, full power to assemble the 
militia in warlike array for the special defence and safety of the 
commonwealth, and to establish martial law in time of rebellion, 
declared by the Legislature to exist. 

The 2d Section ofthe act of June 20, 1798, is now cited, 
making it unlawful for officers io the militia to call out their 
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men, or to exercise any military command, on ceitain days of 
electibn, '* unless in case of sudden invasion made or threat- 
ened, or in obedience to the orders of the commander in chief,*^ 
and upon this it is argued, that '^ the statute not only recognises 
the power of the commander in chief to order out the militia, 
but recognises it as existing in full power on days when all oth- 
er officers are prohibited from its exercise under and»by irirtue 
of their own authority alone." But this statute gives no des- 
cription or definition whatever of the occasions upon which the 
governor may call out the militia, and therefore furnishes no 
comment on the letter of the constitution. It only provides 
that the militia shall not be trained on certain days of electSoo, 
*' unless in case of sudden invasion made or threatened," (oo 
which occasions the citizens of this commonwealth, it is pre- 
sumed, may lawfully assemble in arms with or without orders^ 
** or in obedience to the orders of the commander in chief,'^ 
who by the letter of the constitution may lawfully issue such 
orders, not only in time of invasion made or threatened, but 
in time of rebellion also, or upon any other occasion of need 
for the special defence and safety of the commonwealth. 

Statute 1809, Ch. 108, Sec. 14, is also cited, which pro- 
vides an allowance to artillery companies for the expense of 
procuring horses. In this, as we are informed, ^^ there is a pro- 
Tiso full of import." The proviso is, ^' that no such allowance 
shall be made unless such company is ordered to appear at a 
battalion, regimental, brigade, or division inspection or re- 
view, or to march out of the town in which the gun-house of 
such company is situated j or unless such company is ordered on 
duty by the commander in chief." This section, says the 
Prosecutor, " obviously has no relation to invasion or other emer- 
gency, nor does it in any degree restrict the right of the com- 
mander in chief to order the artillery on duty at his discretion. 
It must therefore be applied to ordinary occasions of salutes, 
escorts and public celebrations from its connexion with its other 
provisions." 

But the Respondent respectfully submits to the court that 
this particular provision is not connected with any other provi- 
sion in the statute having the least bearing on the subject. It is a 
totally independent enactment. That it does not in any degree 
restrict the constitutional right of the governor, whatever it may 
be, the Respondent very cheerfully admits, but he is absolutely 
at a loss to perceive how it follows, that because the statute does 
not restrict the governor's authority as described in the consti- 
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tutioo, it must therefore be intended necessarily to apply to oc- 
casions of salutes and escorts. Has not the governor express 
power under the constitution to order out the whole militia, ar- 
tillery included, for the safety and defence of the commonwealth ? 
If he has this power expressed, and has not, by the terms of the 
same constitution, power to order out the militia for any less im- 

Eortant object, then the orders referred to in the statute can be 
eld only to mean such orders as may be issued by the gover- 
nor upon a constitutional emergency. 

So the statute of March 2d, 1815, cited by the Prosecutor 
as showing the power of the governor, or of a major general, 
ordering a court martial, to order a military guard to attend it, 
supposes a case of emergency, and is therefore quite inapplica- 
ble to the point in issue. This statute, instead of empowering 
any oflScer to order such a guard, expressly forbids it, *' unless 
it be necessa^ for the protection of the court ;" and if it 
be necessary lor the protection of the court, a case of tumult 
and insurrection has arisen, then the militia may well be order- 
ed out for the special safety of the commonwealth. Upon no 
other occasion does it either create or recognise an obligatioo 
on the part of any man to obey the order for such duty. 

Article 7th, Sec. 32, of the same statute is also cited, its 
words are '^ Every captain or commanding officer who shall 
either refuse or neglect to call out his company as often as, 
and at the times required by this act, or at any other time when 
thereto required, by his superior officer, shall be liable to be 
tried by a court martial." 

The times required by the act are the 1st Tuesday of May, 
and three other times when the companies are to be called out 
by the order of the captains on their own authority, and the 
words ^* or any other time when thereto required by his supe- 
rior officer," must necessarily mean when lawfully required, as 
for the purpose of a battalion, regimental, brigade, or division 
review or inspection ; or when required in pursuance of an 
order from the commander in chief upon some occasion of 
public emergency. If this be not the construction of the law, 
It follows that every field officer in the commonwealth has the 
same power to order out a portion of the militia at his own 
pleasure, that the commander in chief is supposed to possess. 
A colonel in this case might with as much authority as the 
governor order out his regiment every day in the year, and his 
captains, according to the Prosecutor's reading of the law, would 
be boand to obey this daily call oo penalty ct a court mvtial, 
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aIthoii{i;h, as has been heretofore shown, their men can in no 
way be compelled to answer the call. 

The answer of the Respondent still is, that commanders of 
companies can never be obliged to issue orders that their men 
are not bound to obey ; and he would add that the practice of 
issuing such orders if ijidulged in, and not carried into efiect 
by voluntary service, would be absolutely subversive of all 
military subordination and discipline and become effective 
means of bringing our whole system of militia into ridicule and 
contempt. 

The statute of 1822, Chap. 102, Sec. 1st, providing "that 
captains of companies shall parade their companies by their 
own order on one day in the year, and no oftener," expresslj 
limits, as the prosecutor contends, only the number of trainings 
which the captain has a right to require by his own order^ and 
is therefore supposed to have implied the existence of an 
obligation on the part of the officer to call out his company at 
any time when required by his superior. 

This might be true, or at least would be fairly argued, if the 
words above cited contained the whole provision of the statute ; 
and the statute would have stopped there if that enactment 
bad been its sole object ; but the entire language is, that cap- 
tains, &c, shall parade their companies by their own order on 
one day in the year, and not oftener, " in addition to the compa- 
ny inspection in May, and the brigade regimental and battalion 
reviews, as now established by law." Does not this plainly 
import that the men are to bq called out no oftener than once 
a year by the captain's order, added to the May inspection and 
one annual review, when the^ are not called out by the captain's 
own order. Why does the law say that captains shall parade 
their companies by their own order on one day in the year and 
DO oftener, in addition to the annual inspection, when they are 
not paraded by their own order, but by order of law, and the 
annual review when they are not paraded by their own order, but 
by order of some superior officer, if it did not mean to exclude 
any other times when captains might order their companies to 
parade, either of their own authority, or in pursuance of the 
order of •a superior officer? The Respondent therefore insists, 
that this statute is a restrictive statute, as plain and express as 
language can make it, forbidding captains of companies to 
order out their men, whether unlawfully required by a superior 
officer to do so or not, on any other than three specified occa- 
sions; namely, once by their own order; once on the 1st 
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Tuesday of May by order of law ; and once for the purpose 
of review by order of the superior officer ; and that since the 
passing of that statute no obligation exists in the militia, even if 
there were any before, which the respondent does not admit, 
to obey any order for military service upon any other occasion, 
except it be an occasion of emergency and for the safety of the 
commonwealth. He contends that this is the true and una- 
voidable interpretation of the enacting clause ; — but, as if yet 
further to remove all possibility of doubt as to the extent of the 
duty, the Legislature have added a proviso which is indeed 
*^ full of import," it is that *' nothing herein contained shall be 
construed to prevent any company from meeting for the pur^ 
poses of drill, funeral service, escort, or other voluntary ser- 
vice," The whole effect of the statute therefore taken to- 
gether is this, commanders of companies shall not require their 
companies to parade, either by their own order, or in pursuance 
of any superior order, on more than three occasions in the 
year, namely, once for company discipline,' once for general 
inspection, and once for a brigade or other review, provided 
that companies shall not be prevented hereby from meeting if 
they please, although they can not be required so to do, either 
for drill, funeral service, escort, or any other voluntary service, 
and yet in the face of this statute it is contended that escort is 
not a voluntary service. 

We now arrive at a passage in the Prosecutor's argument which 
deserves a pause, as well because it contains the only citation 
which seems to countenance his doctrine, as because it contains 
a pretty remarkable commentary on the law. The citation re- 
ferred to is of a resolve of the Legislature, of June 21, 18 i 1, in 
the following words, ^* Resolved, that whenever the commander 
in chief of the militia shall direct any militia company, or other 
corps, to perform escort duties, that the commanding officer of 
such company shall present his account for necessary music to 
the quarter master general, by whom the same shall be discharg- 
ed out of the commonwealth's moneys in his hands." 

The Respondent admits, that the particular Legislature which 
passed that resolve, at the hasty close of a summer session, prob- 
ably acted under the belief that thp commander in chief had 
power to order an escort. If he had not such power however 
by virtue of the constitution, he has not acquired it by virtue of 
that resolve. The resolve does not purport to create a power ; it 
can only be argued upon as recognising a power supposed to 
exist. The mistake of the Legislature in this particular in no 
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degree alters the case. If the power did exist it was bj ▼iitue 
of the constitution ; and that Legislature were no more quali- 
fied to give an authorized interpretation of the constitution 
than the Prosecutor is. It is a judicial question wholly. The 
Legislature is not competent to declare what the law is, al- 
though they may make the law what they please within certain 
limits ; nor is it at all probable that the constitutional question 
was brought to the notice of the Legislature at all at the time 
they passed that resolve. The Respondent insists, therefore, 
that ii his interpretation of the constitution is the true one, and 
escort service is, as the statute of 1822 expresses it to be, a 
voluntary service, the resolve of 1811 can Be construed only 
as a legislative provision to pay the expenses of necessanr mu- 
sic, whenever that voluntary service shall have been performed 
in behalf of the commander in chief; besides which, it is in 
effect repealed, so fdr as any supposed obligation to do escort 
duty is implied in its language, by the subsequent statute of 
1822, forbidding captains to require a parade of their compa- 
nies oftener than three days in the year, though permitdng the 
companies to assemble for escort, if they please, as a voluntary 
service. This strict construction, confining the resolve to its 
true purposes, the Respondent can hardly expect the Prosecutor 
to aamit, considering the liberal view he has taken of it himself 
in the following words. " If this resolve required any comment, 
it would be, that under its provisions the quarter master gen- 
eral had paid the bill of the musicians employed by the Respon- 
dent on this very occasion, and charged the same, and the ex- 
Ense of a collation which, as usual, was provided at the State 
ouse for the Company, on similar occasions, to the Govern- 
ment, and has settled his account, and exhibited his vouchers, 
for these particular items^ to the committee who were appointed 
to examine his accounts." 

This commentary is a felicitous example of that liberality in 
the construction of military powers which so peculiarly charac- 
terizes the whole argument in behalf of the prosecution. We 
can hardly be surprised that the same broad principle of inter- 
pretation, applied to the general power of governing the militia 
for purposes of state, should at pleasure deduce the right to re- 
quire a personal escort of honor, which when applied to the re- 
solve in question detects the latent power of providing a colla- 
tion under a specific appropriation of the public moneys ybr ne- 
cessary music. The fact seems to be stated by the Prosecutor 
with some triumph as an argumentum ad hominem ; as if the 




67 

Respondent, having partaken of the bounty under this resolve 
should be the last to deny its obligation, out the Respondent 
assures the Prosecutor that this argument is utterly unavailingi 
as he can feel neither satisfaction nor gratitude at having been 
made the involuntary instrument of such a misapplication of a 
legislative resolve, and he desires here to enter his protest in case of 
any future inquiry into the transaction, that he was wholly ignor- 
ant by whose order or under what law the collation was provided. 
And as the Prosecutor has thought proper to invoke the shade 
of the Respondent's ancestor to inquire ** what he would do " 
if he were present to hear the legal exceptions submitted by him 
to the court, may not the Respondent ask in turn, what would 
have been the admiration of that revered ancestor of the Prose- 
cutor, who for so many years adorned the bench of the highest 
judicial tribunal of the state, if he had been present to hear 
such an interpretation of the law from his descendant ? 

As to the particular occasions next referred to by the Prose- 
cutor, when troops have been called out in some considerable 
number by order of the executive, it will be found upon exam- 
ination that in almost every instance it was done, either under a 
resolve, or by reason of some request from the Legislature. 
The order of the 22d of Feb. last, referred to by the Respon- 
dent in his former argument, was, as appears by the official cer- 
tificate of the clerk of the Senate, since obtained, of the latter 
character, and not, as was supposed when referred to, a resolve ; 
and it is admitted that legislative requests have not the obli- 
gatory force of law. They are assurances, so far as the Legis- 
lature for the time being can give such assurance, that the ex- 
penses of the service shall be paid, and that the executive shall 
be sustained in the execution of the request ; but they leave 
the service itself as purely voluntarily as it was before. The 
Respondent does not deem it necessary to review the instan- 
ces of orders for escort referred to by the Prosecutor for 
the purpose of showing how many of them have been by 
authority or request of the Legislature, because he admits 
that they have often been issued without such authority or request, 
and akhough it be true that a military parade was had at the 
same time that a silver chain was presented to each of the Osage 
Chiefs, and that 5000 troops were assembled upon Boston 
Common, and that 700 of them dined under one tent, on the 
occasion of the Lafayette review, the facts do not seem to have 
much bearing on the constituuonal argument. The truth is, 
that services of this extraordinary description have been called 
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for only upon occasions when the citizens were ready to volun- 
teer such ser\Mces ; so that their performance furnishes no test 
of obedience, no admission of obligation, and no argument ibr 
the right. And so in respect to orders for escort to the Inde- 
pendent Company of Cadets ; it has ever been a greater source 
of gratification to the corps to have performed the service, than 
it can possibly have been to the executive that it was p^formed* 
And although orders issued by successive governors for a series 
of years might at first seem to afford some evidence of their 
judgment upon their constitutional right to issue such orders, 
yet it is matter of notoriety and must be well known to the 
court that the governor in point of fact nas more important avo- 
cations pressing upon him daily than the regulation and order- 
ing of military parades ; and that his supposed powers in that 
particular are usually carried into exercise by subordinate officers, 
whose particular duty it is to attend to the business of the militia ; 
that what has been practised by one ofiScer in this respect is of 
course practised by another, until some occasion arises when the 
principle is questioned, and none such having arisen, the practice 
of the government affords no evidence even of the individual 
opinions of the respective governors on the construction of their 
own constitutional powers. Still less can it be taken as a legit- 
imate exposition of tlie meaning of a written document. In 
respect to the obligation arising from an undertaking to perform 
a service which before was voluntary, the Prosecutor relies for 
aid on the 21st, 22d, and 23d of the articles for the regulation 
of the militia not in actual service. The 2lst, and 22d, of these 
articles provide that any non-commissioned officer or private 
who shall " while under arms or when on duly " behave himself 
with contempt to an officer, &^, or ^' who shall without leave 
of his officer quit his guard, section, platoon or company," shall 
be subject to a forfeiture ; but the Respondent cannot admit the 
Prosecutor's inference that these provisions are intended to cover 
as well occasions of voluntary service as occasions of military 
duty. How can such an inference reasonably be drawn ? 
This statute expresses nothing about voluntary service. It had 
previously provided for putting the militia under arms on certain 
prescribed occasions only ; and it then provides that " while un- ' 
der arms or when on duty " certain forfeitures shall attach to cer- 
tain misconduct. The Respondent therefore insists that these 
terms necessarily mean " while underarms," by virtue of some 
lawful authority, or when on duty as therein prescribed, which 
is the same thing ; and that it would be a complete bar to any 
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action for a forfeiture founded on this statute to show either that 
the defendant was not on duty at the time when tlie offence was 
supposed to have been committed, or which is the same thing, 
that he was not under arms by virtue of any lawful authority, 
but solely of his own free will and during his own pleasure. 

In respect to the 23d of the same arucles, which provides 
that non-commissioned ofScers and privates shall be liable for 
certain misconduct while going to or returning from the place 
of parade, it proves only that the Legislature may, if they please, 
create a new statute offence, and make it culpable for any 
member of the militia to do a certain act when not on duty, 
which otherwise he might lawfully have done. The very cre- 
ation of a penalty for these acts by express enactments goes to 
prove that men in the militia service are not liable, when there 
is no express enactment, for what in the regular service would 
be unmilitary conduct and punishable as such, even without any 
express regulation. So the Legislature might, if they had pleas- 
ed, have 6xed a penalty for disobedience of orders for escort 
service, or for unmilitary conduct while on that service, and thus 
by force of the statute have turned a service now voluntary into 
a duty. They might have so done : but they have not, so that 
as the law stands, no private in the militia is liable for disobedi- 
ence, neglect, or unmilitary conduct on such service. And the 
same principles of construction applied to the case of an officer 
produce the same result. 

Mr President, so much time has necessarily been taken up 
in answering the objections of the Prosecutor in detail, that the 
Respondent begs loave for the sake of greater clearness to briefly 
recapitulate what he considers to be the argument as it stands 
unaffected by those objections. The question immediately be- 
fore the court is, whether the government has authority to order 
the Independent Company of Cadets to perform escort duty 
on Election day; a question not very important certainly, while 
thus limited, either to the people or the executive ; for the Re- 
spondent admits that there is as little probability on the one 
hand of any practical abuse of the power of ordering out a 
complimentary escort, as there is on the other of any real peril 
besetting the commander in chief in his progress from the State 
House to the church which might require military force for the 
protection of bis person. But the most important questions of 
riglu have often been settled on the most trivial occasions. The 
demand of a trifling tax has, both here and in other countries, 
arrayed a nation in arms, and been the occasion of revolutions 
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by which the liberties of mankind have been efiecled for cenfu- 
ries, and as nothing can be more dangerous to the liberties of 
the people than an acquiescence in unimportant encroachments 
on constitutional right, the present question assumes in that view 
an importance that does not belong to the case in which it arises* 

It will not be denied that the power claimed, if it exist, roust 
be found among those conferred by the constituuon directly on 
the executive, or by some law of the state, which the Legislature 
is authorized to make. All the powers of government are 
derived from the constitution, as an original social compact ; 
and they must be found plainly conferred by the language of 
that instrument according to the usual meaning of the words, 
or by some necessary implication, without which the power 
expressly conferred could not be exercised. It is not denied 
that the general powers of legislation granted to the General 
Court, are sufficient to enable them to confer this power on the 
governor, but without repeating what has been already said in 
detail, it is enough to say that such a law must be clear and 
express, and that no such law can be found. A resolve of tlie 
Legislature founded on the supposition that the governor has that 
power, is neither proof that such is the true construction of the 
constitution, (for the Legislature are forbidden thus to exercise 
the judicial power of interpreting the constitution,) nor suffi- 
cient to grant it ; for such a grant cannot be by any but direct 
language, or by such implication as necessarily shows an intent 
in the Legislature to confer a power not enjoyed before. A 
legislature may pass a resolve under a mistake, or in ignorance 
of the meaning of the constitution, without violating any maxim 
of our government. 

In one view of the quesdon, the Respondent is happy to 
agree with the Prosecutor ; and that is, that if the power exist, 
it is to be found in the words of the constitution itself; that it 
must be sought in that clause of the constitution, declaring the 
governor commander in chief of the militia, captain general of 
the army, and admiral of the navy. By the adoption of the 
constitution of the United States, these latter offices are abolish- 
ed, and the question must turn entirely on the meaning of the 
words applicable to the office of commanderinchief of a militia 
not in actual service. 

The powers of this desciiption given in that clause are to 
train, instruct , exercise and govern^ and to exercise the other 
powers incident to the office of commander in chief of the 
militia, (not in actual service) agreeably to the rules and regu-» 



71 

latioDS of the constitution and the laws of the land — and not 
otherwise. As to the words train^ instruct and exercise it is 
obvious that the^ are intended to confer no other power, than 
that of instructing the militia by exercise and actual training. 
Instruction by theory and practice is the whole object of the 
words ; no sophistry or ingenuity can extend them to any oc- 
casion of mere honor and compliment, unless the object is in- 
struction. It cannot in the present instance without a manifest 
subterfuge be pretended, that to order out a company as a 
personal escort of honor to accompany the governor in his 
civil capacity frdm the State House to the church is a measure 
of military instruction. Can it be suggested that it is done for 
the purpose of perfecting the company in its discipline ? Such 
a suggestion would be simply a falsehood ; it is contradicted by 
the very words of the order. The officer escorted does not 
train the escort ; on the occasion in question he was not present 
in a military capacity, nor even in a military dress. He was 
acting as the civil governor of the State in the costume appro-^ 
priate to that office. 

The Prosecutor seems sensible of the impropriety of apply-^ 
ing that provision to the present order, and founds his whole 
argument on the word govern. The governor shall have full 
power to govern the militia agreeably to the laws and not other- 
wise ; these words it is contended give the executive the right 
of callin^out the Independent Company of Cadets for escort 
duty on Election day. If so, it must be because they give the 
governor unlimited and indefinite military power over the 
whole militia ; for there is surely nothing in this word govern 
peculiarly applicable to escort duty, or to the particular day, 
or this particular corps. But has the word govern any such 
extensive meaning ? How is it used in other parts of the con- 
stitution ? The executive is called the Oovemor of the State. 
In what sense of the word does he govern it ? In the sense 
contended for in the present case ? Does it mean that lie is the 
absolute ruler, except so far as he is restrained by positive law ? 
Certainly not —it means only that he is the person to execute 
the laws which the Legislature shall make, and to exercise the 
other general powers conferred in terms by the constitution. 
Such is the only meanineof the word, consistent with the spirit 
of a free constitution. The power then to govern the militia, 
is the power of executing the laws relatmg to the militia. To 
govern is not a military word, and does not import military 
command ; it rehtes to the organization and regulation of the 
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militia. It has already been remarked that the power of arraj' 
ing ihem in the field is given expressly by other words in the 
same clause and under certain restrictions. This phrase nneans 
only that he is to be the head of that department. It was not 
intended by it to specify the powers to be exercised by him as 
such, but only that he should be the person to exercise the pow- 
ers over the militia that should be created by law. It is con- 
fidently submitted to the court that this is the only natural iai- 
port of the word, and the one contended for by the Prosecutor 
is a forced construction, adopted to make it cover the ground 
of the present controversy. It is matter of surprise to the 
Respondent that the Prosecutor should have selected this word, 
as the one on which to rest his argument ; as it appears to the 
Respondent the one least adapted to convey the notion of a 
purely military power, such as the one now contended for. It 
is a word exclusively applied to civil control. A father is said 
to govern his family, a master his servants, a ruler his people, 
and although a chieftain may sometimes be said to govern his 
army, the word in such a case does not mean directing their 
military operations and movements, but their police and disci- 
pline. Such is the sense in which it is used here. To govern 
the militia is to preserve the order and due organization of the 
system^ not to command them on actual duty. There is one 
other clause under which the supposed power may be said to be 
conferred, viz. that of '^ exercising the other powers incident 
to the ofiSce of captain general and commander in chief." 

What are these incidental powers i That must be determin- 
ed by considering the nature of the office to which they are 
incident. If the governor were the commander in chief of a 
standing army, there would be some doubt of his incidental rights 
to such an escort in time of peace. It is not usual for even 
such an ofiicer to be so attended. There is indeed no limit to 
the power of such an ofiicer in commanding any military service 
from his troops ; but still an escort of honor is not a customary 
appendage oi his office. The use of an escort in actual service 
is confined to cases of actual danger. Would it be tolerated 
here if General Macomb should travel through the country, or 
in England if Lord Hill the commander of the British forces 
should habitually traverse the streets of London with an armed 
escort } Yet if done on one occasion because it is a right inci- 
dent to his office, it might be done every day that he holds the 
office. In time of peace, an escort is not an appendage of mil- 
itary but of regal rank. So here, the right to an escort of hon- 
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or may be incident to the powers of civil government (how ap- 
propriate to our republican institutions it is unnecessary to in- 
quire) but not to the office of commander in chief. But how 
dilTerent is the case of the commander in chief of a militia not 
in sefvice from that of the head of an army. 

The whole object and design of our militia system is such 
arming, organization and instructing as may qualify the citizens 
to defend their countiy, and their civil liberties, in cases of 
emergency. The whole system is one of pure utility, and pro- 
fesses to be regulated by the principles of imposing on the peo- 
ple as few burdens its possible, consistently y^ith the attainment 
of its useful ends : on what pretence then can it be said, that the 
power of ordering out an escort of honor in times of profound 
peace, is a necessary incident to the office of commander in 
chief of such a militia ? What one useful purpose of the miliiia 
is subserved by this power ? What one would be impeded or de- 
feated by the want of it ? Nothing can pass as an incident to 
power, but that which is necessary to its useful and proper ex- 
ercise. How can this reasonably be said of this right to a cer- 
emonious escort as applicable to the express power granted by 
the constitution to the head of the militia in time of peace ? if 
it cannot, then the power may be safely denied to exist. When 
the civil government think a military escort necessary for their 
dignity, or for that of the governor, they have a right, undoubt- 
edly, to require it by passing a law to that effect 

But further, all the powers over the militia granted to the 
governor by the constitution are to be " exercised agreeably to 
the rules and regulations of th^ constitution and the laws of the 
land, and not otherwise J** 

This provision maybe construed 'either to mean that these 
powers are not to be exercised by the governor in any manner 
repugnant to the laws and constitution, or in such manner only 
as shall be prescribed by law and not repugnant to the constitu- 
tion. That the latter is the true construction appears quite 
manifest. For it would be little less than absurd to confer 
powers* by the constitution on one branch of the government, 
and empower another to abridge or take them away ; whereas 
it would be according to the whole analogy of the constitution 
to authorize the Licgislature to assign to the executive the par- 
ticular mode in which its duties shall be performed, as is done 
in the case of the judiciary. General provision is made in the 
constitution for a proper judicial department, but the whole or- 
ganization of it and the appointment of its duties are devolved 
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on the legislature. The language of this proviso too, respecting 
the military power of the executive, is similar to that used in 
giving power to the governor and counsellors to hold a council 
for the ordering and directing the affairs of the commonwealth 
<^ agreeably to the constitution and laws of the land ;" no one 
can suppose a general power to govern the commonwealth at 
discretion^ except so far as it may be limited by law, is conferred 
by this provision. But the proviso relating to the militaiy 
power is even more clear, for it is to be exercised agreeabhr to 
the rules and regulations of the constitution and the laws oi the 
land, and not otherwise. Such has been the practical construc- 
tion of it. The clause in question gives the usual power to the 
governor by himself or any other officers to train and exercise 
the militia ; but the Legislature has from time to time passed 
laws prescribing the number of days on which the militia shall 
be called out for exercise by companies and larger bodies ; and 
it was not thought necessary to provide in any of those laws, 
except the last, that the militia should not be called out oftener 
than therein prescribed ; yet it has always been understood that 
the militia could only be called out on those prescribed days. 
Such was the settled law before it was so expressly provided in 
the statute of 1822, that i^, that the militia could not be called out 
to be trained or exercised at any time not authorized by law | 
it must be according to law and not otherwise. If this con* 
struction be true, it follows, that the governor has, except in the 
cases of constitutional emergency, no power whatever to call 
out the militia, or any part of it. Provision has been made by 
law for calling them out by companies, regiments and brigades, 
by orders of the commanding officers, as often as the Legislature 
deems necessary for their instruction and discipline, and although 
the governor might on any of those occasions attend, and him- 
self train and exercise the militia, or have it done under his in- 
spection, he cannot call out the whole, or any part of them, at 
any other time for those purposes. If he can call out a part, 
be can certainly call out the whole, for he is commander in chief, 
and the whole militia of the state is his appropriate command. 
But will it be pretended that he could by general orders assemble 
the whole militia of the state, from Martha's Vineyard to the 
extremity of Berkshire, to meet at Worcester for a general re- 
view ? If he could do it once a year, he could do it once a 
month ; his power for calling out the militia for mere exercise or 
parade, if it exist all, is indefinite and absolute, for there is no 
law restraining it And this is the great and insuperable objec- 
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tion to the existence of the power that is now claimed. The 
Respondent asks by what warrant of law the governor can order 
out the Cadets on Election day for escort duty »- and he is 
answered, that by the constitution the governor is commander 
in chief of the militia, and is empowered to govern it. Is it not 
obvious that this is no authority lor any exercise of power, unless 
it be authority for the exercise of an unlimited power ? Does 
not the Prosecutor perceive that it proves too much ? that it 
proves a power inconsistent with the constitution, or that it proves 
nothing ? Even if the call had been for the purposes recognised 
by the constitution, for training and exercitCj this objection would 
still be fatal to it, for there is no law either prescribing or limiting 
such orders by the governor — the power if any, must be as 
broad as the words of the constitution relied on, and they are 
broad enough to cover an exercise of the power that would differ 
in nothing but name from a conscription and a standing army. 

Mr President, — The Respondent asks by what warrant of 
law he can be compeUed to escort the governor on Election day, 
which would not equally oblige you to wait upon him with your 
whole brigade, at Worcester, to attend him to the village church, 
which would not enable him to call out every regiment in the 
state in rotation to be a guard of honor to his person ; to this 
question he has received no answer in the argument of the Pro- 
secutor. He now asks that question of the learned Judge Advo- 
cate ; he puts it to him as a lawyer, and an officer of thiscourt| 
and the question must be answered. If it is not answered here, 
it wiU be asked elsewhere, and no decision of the present motion 
against the Respondent will be satisfactory to himself or to the 
public, that does not satisfactorily solve, what no accurate and 
candid mind can fail to feel as a serious difficulty in the course 
of tliis prosecution. The Respondent will feel no regret, and 
he ought not perhaps to be disappointed, to find it completely 
answered by the Judge Advocate, although that answer has 
escaped the inquiries of himself and his counsel, but he will 
feel, and not feel alone, deep regret and disappointment if the 
question is avoided or denied to be material. 

It has been intimated, and may be relied on, that the liability 
of the governor to impeachment, is a limit to this p6wer, restrain- 
ing him from an unreasonable use of it. To this there are two 
objections : First, if the power be given indefinitely and not 
restrained by any other clause or proviso of the constitution, no 
use of it whatever is an impeachable offence. It may be a good ' 
cause of rebellioo, but it is not an oflience against the coostitu- 
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tjon. The Legislature have indefinite legislative powers, 
strained by certain maxims of right. Within those limits the 
most atrocious oppression may be exercised under the forms of 
law, — and yet the members of the Legislature would not be 
responsible, and the laws would be binding until repealed, unless 
the people choose to rebel against them. The covemor and 
council have the indefinite right of pardon — ii they should 
pardon every criminal convicted, could they be impeached for 
It ? Certainly not — they would but have exercised, however 
mischievously, a discretionary power, for no use of which are 
they legally responsible. Now it is manifest that the power 
contended for here is of the same indefinite character. It is 
restrained; if it exist, by no provision of the constitution, except 
those against standing armies and martial law in time of peace. 
If then the governor raises no standing armies, ahd exercises 
no martial law, he may keep the whole militia by turns in per- 
petual training without any violation of the constitution, as the 
Prosecutor understands it. How then could he be impeached 
for any use, however extreme, of this indefinite power committed 
to him within those limits ? The power of impeachment can 
never be implied to a case of clear discretionary power; it 
would be unjust by its very terms. Another objection is, that a 
governor who had abused this power, if it were capable of 
abuse, would be in a situation not easily to be impeached. The 
remedy would come too late. The very offence for which he 
is supposed to be impeachable, might put an ambitious man 
above all law and enable him to dissolve both the Grand Inquest 
of the commonwealth, and the High Court of Impeachment, at 
his pleasure. Whatever be the practical danger of this, such 
could never have been the theory of the government. 

Great reliance is placed on the usage of past times. This 
has already been sufficiently answered. No lapse of time can, 
under a free constitution, mature wrong into right. We are en- 
joined in the constitution to have frequent recurrence to its 
fundamental principles as absolutely necessary to preserve the 
advantages ot liberty, and to maintain free government. What 
is this but a constitutional caution that usage is never to be the 
ground of a violation of its principles i In a matter which can 
like this be brought to the test of a written law, usage is of no 
weight, it can never under a constitutional government give anjr 
power over the people not given in the constitution. To submit 
to it would be to return to the exploded principles of European 
governments, and to abandon the distinguishing characterbticof 
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our own. A written constitution is made for the very purpose 
of preventing and correcting the abuses of custom. Where 
there is no constitution, use soon becomes the mother of slavery. 
The usage of governors in extension of their own powers is an 
argument of very little weight against the rights of the people. 
It has not even been shown that the usage here set up has 
been brought, but in one mstance, before the notice of the 
Legislature, who are the only body, if there be any, competent 
to grant rights by acquiescence in wrong. 

The argument of the Prosecutor on the point of an obligation 
to the discharge of duty incurred by a voluntary undertaking of 
it, does not appear to the Respondent to require much reply. 
His views of that question have been already stated to the court, 
and he does not consider them seriously impugned by the Pro- 
secutor's answer. If the service was not one of military duty, 
the Respondent is still at a loss to know how it can become so 
by any voluntary beginning of it on his part. He may perhaps 
by so doing have made an implied contract with the governor to 
escort him back, for the breach of which he may be answerable 
civilly in an action of trespass on the case, but he is yet to learn 
how his voluntary undertaking of an act of courtesy can beget 
a constitutional power in the governor or create a military obliga- 
tion on the Respondent for which he is answerable to this Court. 
The examples put by the Prosecutor are all taken from actual 
military service, where the party is entirely subject to the orders 
of his commander without the power of inquiring into his right 
to give them. The authority of a militia officer and the obliga- 
tion of a militia soldier are strictly limited by law ; and a volun- 
tary militia service is voluntary throughout, as much so as any 
other act of mere courtesy and respect, rendered by one indivi- 
dual to another. 

Grenville T. Winthrop. 

The Court requesting the opinion of the Judge Advocate, 
he read to the Court, the paper marked (8) as follows : — 

. (8) 

The exceptions of the Respondent to the validity of the 
general order of the 24th Dec. 1831, have presented two ques- 
tions for the decision of this court. 

1. Had the Governor of the Commonwealth, any legal 
and constitutional power to order out the officers and privates 
of the ^ Independent Company of Cadets," (of which the Re- 
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spondent was captam,^ to perform escort duty on the 4th day 
of January last, it beiog the day of General Election, and to 
detain said company under his command until that duty had 
been by them discharged ? 

2. If the captain of said company was, originally, under 
no legal, or constitutional obligation to obey such an order, 
yet having voluntarily submitted himself to the personal coai- 
mand of the governor, and having commenced the discharge 
of the services prescribed by the order, had he a right, at any 
time, to discontinue that service, and without any other cause 
than a mere act of his own volition ? 

These grave and important questions have been argued at 
great length, and with great ability by both the Respondent and 
the Complainant ; and the court having required the advice of 
the Judge Advocate upon the validity of those exceptions in 
which tliese questions have originated, he now asks lea^e to 
submit for their consideration, the following opinion. 

Before, however, proceeding to discuss tlie questions above 
stated, a preliminary objection ought not to pass unnoticed ; be- 
cause if that objection be well founded, this court have clearly 
no jurisdiction of the subject matter before them. 

The Respondent, in his exceptions, prays the judgment of 
this court, whether " it is competent for them to hold him amen* 
able to martial law" for any imperfection in the performance 
of the service, which the general order, before referred to, de- 
manded ; and he interposes between himself and the authority 
and jurisdiction of this court, the 28th article of the Bill of 
Rights. By that article it is declared that '' no person can, in 
any case, be subjected to law martial, or to any pains and pen- 
alties by virtue of that law, except those employed in the army 
and nav}', and except the militia in actual service, but by au* 
thorir^ of the Legislature." By this objection, the Respondent 
manifestly implies, that this court has been constituted according 
to the principles of the law martial, and for the purpose (should 
he be found guilty of the charges alleged) oi subjecting him 
to the pains and penalties of that law. 

No right of the citizen soldier is more sacredly protected, 
than that of absolute exemption from every pain and penalty of 
the law martialj when not subjected thereto by the authority of 
the legislature. But, on the other hand, no distinction is more 
fully recognised, or upheld by stronger authority, than that be- 
tween the law martial and the law military. Martial law can- 
not exist but by special enactment of the legislature. Military 
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law may exist either by special statute, or by well recognised 
precedent. Martial law has no existence in this Commonwealth, 
though there is a power in the legislature to call it into exist- 
ence. But there has not been a day since the adoption of our 
constitution, when military law did not exist, and offences 
against it are the subjects of constant animadversion in the courts. 
In all these cases, however, the soldier, or the officer is tried, 
not by martial, but by military law. Since the 6rst colonization 
of this country, neither in Great Britain, nor with us, has mar- 
tial law prevailed in times of peace and tranquillity, while mili- 
tary law, during this whole period, had uniformly been exercised 
in both countries. Where martial law prevails, it exercises juris- 
diction by summary trial, not only over all military persons in all 
circumstances, but it extends to a great variety of cases, which 
have no relation to the discipline of the army. Even debts 
are tried by a court martial, thus abolishing the trial by jiuy, 
and every species of offence committed by any person who ap- 
pertains to the army, is cognisable by the military judicature of 
the regiment or corps to wiiich the offender belongs. Martial 
law is incompatible with the safety of the citizen, and can never 
be justified but in cases of extremest peril, and for the purpose 
of saving society itself from dissolution. Military law encroaches 
upon no right of the citizen, but on the contrary, has been 
deemed indispensable to his security, and times of peace are 
the appropriate season for its exercise. 

During the reign of martial law, the priulege of habeas corpus 
IS abrogated ; but military law is no infringement upon the ben- 
efit of that writ. " Martial law," says Sir Edward Coke, " m 
time of peaccy is against Magna Charta." '^ Martial law, which 
is built on no settled principles, but is entirely arbitrary in its 
proceedings, is," as Sir Matthew Hale observes, ^' in truth and 
reality, no law, but something indulged, rather than allowed as 
a law. The necessity of order and discipline in an armtfy is 
the only thing which can give it countenance, and therefore it 
ought not to be permitted in time of peace^ when the courts are 
open for all persons to receive justice according to the laws of 
the land." 

" Where martial law is established and prevails in any coun- 
try, (says Lord Loughborough,) it is of a totally different nature 
from that which by inaccuraqf is called martial law, merely be- 
cause the decision is by a court martial." Black, Rep. 69. 
Were it the object of this court, then, to try the Respondent by 
martial law, or to subject him, in case of conviction, to any of 
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the pains or penalties of martial law, as is suggested in hb ex- 
ceptions, the judge advocate would strenuously insist upon the 
illegality of its institution, and the unconstitutionality of the 
object for which it had been assembled. But as the complaint 
sets forth, at most, only a military offence ; as this court is con- 
vened to try the issue between the commonwealth and the Re- 
spondent only, on principles of military law ; and in case of 
conviction, can only award such military punishment as the law 
allows, it is the opinion of the judge advocate, that this court 
has jurisdiction both of tlie subject matter, and of the person 
before them.^ 

Having thus disposed of the preliminary objection, the first 
question, before stated, recurs for consideration. 

Had the governor of the commonwealth any legal and con- 
stitutional power to order out the officers .and privates of the 
" Independent Company of Cadets," (of which the Respond- 
ent was captain^ to perform escort duty on the 4th day of Jan- 
uary last, it being the day of General Election, and to detain 
said company under his command, until that duty had been by 
them discharged ? 

This is a question entirely new in the juridical annals of this 
commonwealth. It belongs to the most difficult class of ques- 
tions, ever submitted to a judicial tribunal ; namely, that class, 
which invplves a construction of the constitution and laws, as 
to express and implied grants of power. It is not known that 
any analogous question has ever been raised in any of our sis- 
ter states ; and hence no light from this source is shed upon 
our path. Hence an entire freedom from error, in deciding so 
important and difficult a question, suddenly raised as a mere 
interlocutary matter, during the progress of a trial, i$ not to be 
expected from a subordinate tribunal ; and when entire accuracy 
is not to be anticipated, error becomes pardonable. The 
sources of military powers and military duties, like those of civil 
powers and civil duties, it is believed, are to be sought in the 
constitutions, both state and national, which the people have 
adopted, aftd in the written laws and the clearly established 
usages, which they, through the intervention of their constitu- 
tional representative body, have either expressly enacted or 
tacitly recognised and rati6ed. 

In this inquiry, therefore, the constitution of this common- 
wealth is first to be examined, because by that constitution, the 
great outlines of power and duty are traced, which may after- 
wards be filled up, though never transcended, by legislative 
enactment or recognition. 
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The constitution is to be regarded as a whole ; but, in the 
process of examination the powers granted are first to be as- 
certained ; the exceptions to the grant are then to be determin- 
ed, and the exceptions, being deducted from the grant, will 
leave the powers conferred. In the case of Gibbons vs. Ogden ; 
9. Wheat. 191 ; it is said, " that exceptions from a power mark 
its extent, for it would be absurd, as weU as useless, to except 
from a granted power, that which was not granted." 

The first Section of the 2d Chap, of the constitution of this 
commonwealth provides for the office of governor ; and by the 
7th Art. of that section the following distinct military powers 
and attributes are conferred upon that officer. 

1. The governor for the time being shall be the commander 
in chief of the army and navy, and of all the military forces of 
the state, by sea and land. 

2. He shall have full power, by himself or by any com- 
mander or other officer or officers, from time to time, to train, 
instruct, exercise and govern the militia and navy. 

3. For the special defence and safety of the commonwealth, 
he may assemble in martial array, and put in warlike posture, 
the inhabitants, &c, and with them encounter, repel, &c, all 
and every such person as shall attempt or enterprise the destruc- 
tion, invasion, detriment or annoyance of this commonwealth. 

4. He may use and exercise over the army and navy, and 
over the militia tVi actual servicej the law-martial, in time of war 
and invasion and also in time of rebellion, declared by the Legis- 
lature to exist, as occasion shall necessarily require — and 

5. He is entrusted with all these and other powers, incident 
to the offices of captain general and commander in chief. 

Now what was the plain and natural meaning of the word^, 
used in this grant, at the time when the grant was made. The 
commander in chief is authorized by himself or by any command- 
er or other officer or officers, from time to time, to train, instruct, 
exercise and govern the militia. He is also expressly entrusted, 
not only with the specific powers before enumerated, but with 
all other powers, incident to the offices of captain general and 
commander in chief. In 1780, when the constitution was 
adopted, the signification of the words ''captain general and com- 
mander in chief,'' was as well understood, as the signification of 
the word " militia." They had been long used by the jurists 
and mifitary authorities of Great Britain. The king was styled 
the "Captain General " of the military forces of Great Britain, 
and under this title he held the first rank and exercised the 
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first powers over the British army, and continued so to do, until 
in the year 1799, he delegated these powers to the Duke of 
York. In the laws of the province of Massachusetts Bay, the 
Governor is not unfrequently styled the Captain General and 
Commander in Chief; terms indicating the rank, and compre- 
hending the powers, which he might lawfuUy exercise under 
the province charter and laws. Under this title and by virtue 
of the powers, supposed to be comprehended in it, he exercised 
authority not only similar to, but far more extensive than, that 
which has given rise to the present discussion. By his own 
will, he gave military commissions and took them away. Hence 
the framers of our constitution, debarred the governors to be 
chosen under it, from the exercise of this arbitrary power, by 
pointing out the mode in which military commissions should 
both be given and revoked. It was under the powers compre- 
hended in this title, that Governor Shirley in 1741, by his own 
sole authority, chartered the very company of which the Re- 
spondent was captain. The language of the charter is, 

" William Shirley, Esquire, Captain General and Governor in 
chief in and over his Majesty's province of the Massachusetts Bay, 
in New England, &c. To Benjamin Pollard, Esquire, Greeting. 
By virtue of the power and authority in and by his Majesty's 
Royal Commission to me granted, to 5e, captain general, &c, 
over this his Majesty's province, I do by these presents, consti- 
tute and appoint you to be a captain of a company, &lc, to be 
by you enlisted, &c, hereby named * The Independent Company 
of Cadets.' And in consideration of the dignity of said company, 
I do hereby constitute and appoint you to be, and to hold the 
rank of Lieutenant Colenel in, be, hereby commanding them to 
obev you as their captain, and yourself to observe and follow 
such orders and instructions as you shall from time to time re- 
ceive from me as the Commander in Chief for the time being. 

Given under my hand and seal the 16th day of October, in 
the fifteenth year of his Majesty's reign, anno domini 1741. 

W. Shirley". 

It is well known, however, that the governor of the province 
not unfrequently exercised usurped dominion, and amplified 
prerogative beyond legal bounds. Hence previous precedents 
are of less authority than subsequent, and had the former practice 
of ordering out the militia at will, ceased with the adoption of 
the constitution, it would have furnished plenary evidence, that 
the authority of the office of governor had been curtailed. But 
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after the constitution of this state had been in existence for nine 
years, and the practice of ordering out escorts had been much 
more frequent than in later times, the words <' Commander in 
Chief" were again brought before the whole people in their 
collective capacity. The constitution of the United States was 
then adopted, and the 2d. Section of tlie 2d. Art. declares that 
" the president shall be the commander in cAtc/*of the army and 
navy of the United States, and of the militia of the several states, 
when called into the actual service of the United States." And it 
is believed, that the most strict and close construction which has 
ever been applied to his power as " Commander in Chief," has 
allowed him to march the militia, in actual service, anywhere 
within the limits of the state in which they had been raised. If 
in 1789, when the constitution of the United (States) was 
adopted ; these words had been practically found too compre- 
hensive in their signification, why was not their meaning then 
explicitly abridged ? 

Upon this point, therefore, the Judge Advocate advises the 
court — Jirst, that where words of a known signification are used 
in an instrument, and there is no accompanying extension or limi- 
tation of their meaning, they should be received in their ordinary 
sense ; and second^ that the words, used in the constitution, con- 
ferring military powers upon the governor of this commonwealth, 
are almost an exact transcript from the province charter and 
laws; and that the words "Commander in Chief" have since 
been used by the people of this commonwealth, when ratifying 
the constitution of the United States, at a time when they knew 
that a practical construction had been put upon the same words 
in our own constitution ; and that the governor of the province, 
under the province charter and laws, and the President of the 
United States, under the constitution of the United Stales, have 
exercised powers, more extensive, than those which were exer- 
cised by the governor of this commonwealth, in issuing the ge- 
neral order of the 24th Dec. last. The views here taken and 
the conclusions to which they inevitably tend, seem to be fully 
sustained in the 69th number of the Federalist. See also 
"Rawie on the Constitution of the United States," Chap. 13th. 

Having examined the grant to learn what powers would have 
been conferred, but for the limitations, it now becomes neces- 
sary to examine the limitations of the grant to learn what pow- 
ers are possessed. 

The first limitation respects the manner in which these pow- 
ers are to be exercised. The language of the constitution 
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appended to this grant of powers is, that they are *' to be ex- 
ercised agreeably to the rules and' regulations of the constitu- 
tion and the laws of the land, and not otherwise." — The 
language of the constitution is not, as it seems to have been 
apprehended by the Respondent, agreeably to the rules and 
regulations of the constitution, and the laws of the statute 
book; but the laws of the land. And by the 6th Art. of the 
6th Chap, of the constitution, it is provided, that, " all the laws, 
which have heretofore been adopted^ used and approved in the 
Province, Colony and State of Massachusetts Bay, and vsuaHy 

! practised on in the courts of law, shall still remain and be in 
ull force, until altered or repealed by the legislature, such parts 
only excepted as are repugnant to the rights and liberties con- 
tained in this constitution. 

The power of the governor, then, is not to be ascertained, 
by an examination of the constitution alone ; nor of the statute 
book tilone ; nor of the adopted usages of . the country alone ; 
but by all these, taken and construed together, is his authority 
defined and determined. — They constitute his general com- 
mission with specific limitations : and as when the grant was 
under consideration, whatever was not given was withheld, so 
when the limitations were considered, whatever was not with- 
held, and was within the^scope of the grant, was given. While, 
then, the governor confines himself within the grant, as ascer- 
tained by applying the restrictive to the creative words, and 
neither practises any tiling which is inhibited, nor disobeys any- 
thing that is enjoined, nor exercises the powers possessed, in 
any other way, than agreeably to the spirit and forms of the 
constitution and the laws, his acts are legal and his commands 
obligatory. 

Other limitations exclude a portion of the substance of the 
power itself, which otherwise would have been comprehended 
m the grant. The governor is expressly debarred from trans- 
porting any of the inhabitants out of the commonwealth, or 
obliging them to march out of the limits thereof, without their 
free and voluntary consent, or the consent of the general court, 
with an exception of those parts of the State to which they 
could not otherwise conveniently have access. 

By the 28ih Art. of the Bill of Rights he is disabled from 
subjecting any person to the pains and penalties of the lauh- 
martial, except those employed in the army and navy, and the 
militia in actual service, but by the authority of the legislature. 

By the 17th Art. he is debarred from maintaining a stand- 
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ing army in time of peace without the consent of the 
legislature. By the 10th Art. of the 1st Sec. of the 2d Chap, 
the mode in which almost all the officers of the militia shall be 
appointed or chosen is expressly pointed out. and the mode 
there prescribed, is, in its nature, exclusive. The same article 
further provides, that no officer duly commissioned in the mili- 
tia, shall be removed from his office, but by the address of both 
houses to the governor, or by fair trial in court martial, pur- 
suant to the laws of the land for the time being. 

One further restriction applies to both governor and legisla- 
ture, that " the military power shall always be held in exact 
subordination to the civil, and be governed by it." 

These are all express limitations, fixed and established by 
the constitution itself. But the precaution of the wise framers 
of that instrument did not stop here ; in their provident wisdom 
upon this subject, they endued the legislature with a power of 
adapting even the comparatively unyielding rules of the con- 
stitution to particular exigencies ; for by the 4th Art. of the 
1st Sec. of the 1st Chap, express authority is given to tlie 
General Court " to set forth the several duties^ powers and 
limits of the several civil and military officers, provided only 
that they exercise such power in a manner not repugnant to the 
constitution. 

Connected with this part of the inquiry, it is necessary to 
examine an argument, urged with much strenuousness on the 
part of the Respondent, relative to the law of 1809, which 
provides for organizing the militia. 

The statute of 1809, Chap. 108, Sec. 2, is cited by him to 
show that the commander in chief with advice of council, (but 
not without) is authorized to organize the militia : And the 
very sound inference seems to be drawn, that because the 
legislature conferred this power upon the governor and coun^ 
cuy they could not have supposed it to exist, by virtue of the 
general grant of power to train, exercise and govern the militia, 
in the governor alone. To this the Complainant answers, that 
the power to organize is a civil and not a military power, and 
that it is derived from the act of Congress of 1792, which ex- 
pressly gives that power to the state legislatures, and that our 
legislature, by the statute of 1809, delegated it to the governor 
and council. But the Respondent in his rejoinder goes behind 
the United States law of 1 792, and says that by the statute of 
1784, Chap. 55, the state legislature conferred the same pow- 
er in part upon the governor and council, which according to the 
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plenary powers contended for by the complainant must have 
been conferred by the constitution upon the governor alone, as 
the supreme military head. 

Upon this point the judge advocate advises the court, that, 
although possibly, the governor, as captain general and com- 
niander in chiei might have had the power of organizing the 
militia ; yet, that by the constitution itself, it was expressly taken 
away ; because it is provided by the iOth Art. of the 1st Sec. 
of the 2d Chap, that, '' the divisions of the militia into brigades, 
regiments and companies, made in pursuance of the militia laws 
now in force, shall be considered as the proper divisions of the 
militia of this commonweahh, until the same shall be altered in 
pursuance of some future law." 

By the constitution, then, the governor was expressly debar- 
red from organizing the militia, and if by any statutes passed 
before the adoption of the constitution of the United States, the 
power of organizing it, with advice of council, was given him, 
still by the adoption of the constitution of the United States, 
that power was speci6cally given to Congress : then, by the 
statute of 1792, Congress delegated it to the state legislatures, 
and lastly, by the statute of 1809, the Legislature of this com- 
monwealth referred it back to the governor and council. The 
strength of the Respondent's argument is supposed to consist 
in this : That the power to organize the militia is as much an 
incident to the office of captain general and commander in 
chief, as the power to order them out; that the legislature of 
1784, by delegating the former power must have acted upon 
the assumption that they possessed it ; that if the former power 
did not vest in the governor, as an incident to the offices 
of captain general and commander in chief, the latter would 
not ; and that as the legislature had delegated only the former, 
the latter was still retained. This argument, it must be con- 
ceded, would be very powerful, were the cases analogous ; but 
the same constitution which created the office of commander 
in chief, expressly took from him the power to organize the 
militia; while it left unimpaired (if it were ever possessed) the 
power to order them out. 

This view exhausts the limitations contained in the constitu- 
tion of this commonwealth, upon the powers vested in the 
commander in chief by virtue of that instrument ; and if the 
power of ordering out an escort is contained in the grant, it 
seems abundantly clear, that none of these limitations have 
taken it away. But the constitution of the United States con- 
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tains further limitations ; and therefore it is necessary to ex« 
amine that instrument. 

The 8th Sec. of the 1st Article, declares, that Congress shall 
have power '' to provide for organizing, arming and disciplining 
the militia, and for governing such part of them as may be em- 
ployed in the service of the United States." This provision, 
of course, leaves unimpaired the authority to govern them, 
when not employed in that service. But the identity of the 
language of the two constitutions is worthy of remark. By 
the constitution of this commonwealth the governor has full 
power to govern the militia. By the constitution of the United 
States, Congress has full power to provide for governing the 
militia, when employed in the service of the United States. 
If Congress, under the word ^^ govern*^ in the United States 
constitution, could provide for ordering any corps of tlie militia, 
in actual service, to perform escort duty; that word in the 
constitution of this commonwealth, must receive a different 
construction, or the governor can legally order them out to per- 
form the same service. 

By the 10th Sec. of the same Art., the states are prohibited 
from '^ keeping troops" in time of peace. This prohibition is 
general, and must have a reasonable construction. It is sup* 
posed by the judge advocate to divest every state in the Union 
of the lawful power of maintaining military armaments — 
forces equipped, embodied and encamped in a belligerent or 
hostile attitude ; but that it impairs in no de^^ree the power of 
the states to sustain the most vigorous militia system, or to 
call out their soldiers daily for mere purposes of police ; nor 
can it have the remotest relation to those cases where military 
corps are ordered out to fire salutes, or to discharge the com- 
mon duties of escort. Were this the case, there would have 
been a most signal instance of violating the constitution, by the 
very act of rendering it honor ; for by the General Orders of 
Feb. 9th, 1788, the adjutant general was directed " by the com- 
mand of the captain general," " to order the Company of 
CadeiSj the light Infantry, the Republican Volunteers, the 
Fusileer Company, Captain Green's company of Light In- 
fantry, Capt. Spooner's and Johnson's Companies of Artiller}', 
and the Boston and Roxbury companies of Horse, to turn out 
and parade in State Street in Boston on Tuesday, to celebrate 
the ratification of the new Federal constitution." — If this con- 
struction of our constitutions and laws be correct, the people i>f 
this commonwealth did invest their chief magistrate with power 
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to issue orders, such as those of the 24th Dec. last, and those 
powers they have never yet resumed 

To this conclusion it is objected, that, if correct, it vests in 
the governor arbitrary and unlimited authority, that the exist- 
ence of such an authority, is only another name for despotism, 
and that it is essentially repugnant to the spirit of the constitu- 
tion and to the genius of our government ; — that although 
such a power, under the happy auspices of virtuous men, migiit 
give unwonted strength and stability to the great muniments of 
freedom ; yet, that the people can have no guaranty, that in 
times of civil commotion it will not surmount all the barriers of 
the law and rend asunder the frame of society, which it was 
appointed to protect. Arguments against fthe possession of a 
power derived from the possibility of its abuse, are, in doubt- 
ful cases, entitled to much regard. They furnish, however, in 
ordinary instances, rather an auxiliary rule of construction, than 
a conclusive test. Were it a maxim in expounding our con- 
stitution and laws, that no power, which may be abused, is given, 
there would be nothing left to which any other rule of exposi- 
tion could apply. And it is apprehended that the argument, as 
applied to the executive, would be much stronger against the 
possession of civil than of military attributes. The constitution, 
for example, makes it his duty to nominate all the judges of all 
the courts in the commonwealth (with the exception of the 
Senate when sitting as a Court of Impeachment ;) but suppose 
in cases of vacancy, he should refuse or neglect to nominate ; 
or, for his nominations, should select men, known only for their 
profligacy and flagitiousness ; or, having nominated suitable in- 
dividuals, should after their nominations have been confirmed^ 
refuse to commission them. It is his duty to nominate the ex- 
ecutive officers of all the counties, and incalculable evils would 
sometimes result even from a brief delay ; yet in all these 
cases, the power exists, either of refusing to act at all, or of 
acting from motives the most unpardonable and for purposes 
the most ruinous. Again, it is the duty of the governor to con- 
vene the council, to determine who have been elected as senators 
in this commonwealth, or as representatives to Congress ; and 
yet he may omit to do either, and thus cancel our rightful in- 
fluence in the councils of the nation, or suspend the functions 
of our own legislature. This argument of the Respondent, 
if rightfully apprehended, derives all its force from the alleged 
danger of the power, which it impugns. But he admits, that 
by the constitution, the governor, in all cases of emergency. 
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may wield the whole military force of the state : yet in this 
last case, the abuse of the power, is at least as probable, and 
of course the danger as imminent, as in the former. These 
are specimens only of a class of cases which might be almost 
indefinitely extended, where powers have been given which 
may be perverted, and where perversion would draw after it a 
train of public calamities ; but yet the existence of the power 
has never been questioned ; nor, indeed, could civil society 
subsist without some department of government was made its 
depository. There is one pervading difference, however, be- 
tween mal-administration by overt acts of oppression and malr 
administration by neglect of duty. The former can be resisted 
more easily than the consequences of the latter can be sup- 
plied. Objections to the possession of this power, arising from 
its susceptioility of abuse, might have been weighty arguments 
against the adoption of the constitution ; but when it was once 
adopted the objections were superseded. They surely did not 
survive to destroy by construction the existence of a power, 
whose exclusion from the body of that instrument, they were 
originally too feeble to accomplish. 

The powers of the executive, both civil and military, are ex- 
ercised under the responsibilities of an oath ; and by the 8th 
Art. of the 2d Sec. of the 1st Chap, the governor is made lia- 
ble to impeachment before the senate for any misconduct or 
mal-administration in his office, and to sentence of perpetual 
disqualification to hold or enjoy any place of honor, trust or 
profit under this commonweahh. 

But to the suggestion of impeachment, as one of the safe- 
guards provided by the constitution. The Respondent replies, 
that the power of calling out the militia, if it exist at all, in times 
of peace, is a discretionary power, and that " the power of im- 
peachment can never be applied to a case of clear discretionary 
power." Could the position be maintained, that the exercise, 
in any manner, of a discretionary power, could not be the sub- 
ject of legal animadversion and punishment, miserable indeed 
would be the condition of society. All powers, which are not 
in the strictest sense ministerial, and many that are so, involve 
and demand discretion, either as to the time, the place, the 
occasion, or the general circumstances in which they are to be 
commenced, exercised and discontinued or suspended. Innu- 
merable illustrations might be cited from every department of 
power. For example, by the statute of 1822, Chap. 102, com- 
manders of companies are authorized to parade their companies 
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one day in the year, for company discipline. But no day 15 
pointed out, nor the hour at which the muster-roll of the com- 
pany shall be called, nor that at which the company shall be 
dismissed. Yet, could a commander under this investment of 
discretionary power, order out his company in mid-winter, keep 
them under arms, from midnight to midnight, march them 
through fields of snow, and halt them in streams of water, and 
then screen himself from the just consequences of such enor- 
mities under an alleged exercise of discretion ? 

Again, it is said that discretion is necessarily unUmited, and 
that any use of it " however extreme" would not be impeacha- 
ble. But discretion, both in theory and in practice, has its lim- 
its ; otherwise, where does indiscretion begin ? Where an act, 
plainly perverse, tyrannical or corrupt, is committed,the necessary 
legal inference is that it was not performed in the honest exer- 
cise of judgment. If no other motive than caprice, wantonness, 
or cruelty can be discerned, it would be a plain violation of all 
the dictates of common sense, for the offender to allege that he 
acted deliberately and conscientiously, or for any tribunal, if it 
were so alleged, to believe it. The constitution makes miMCori' 
duct and mal-administration in office, the subject of impeach- 
ment ; and the sinister use of a discretionary power is as con- 
ceivable and as possible, as an unjust use of a judicial one ; and 
either, it is believed, would constitute '' misconduct in office.** 
And here another suggestion may be noticed, which is, that it 
is incumbent upon those, who maintain the existence of this 
discretionary power, to assign exact and precise limits to its 
action. To tiiis it m^ be briefly answered, that it is involved 
in the very nature of discretion, to adapt and conform its con* 
elusions to circumstances ; and that adding to, or taking away a 
single fact from any combination of facts, would often require a 
modification, perhaps an entire reversal of a former decision ; 
and thereupon, unless all the circumstances are delineated before- 
hand, no earthly tribunal could determine what would, or what 
would not be a proper exercise of discretion. The velocity of 
a descending body might as well be determined, without any 
knowledge of its density, its shape, or of the resisting power of 
the medium, through which it gravitated. 

From this review it is obvious, that when the constitution of 
this commonwealth was adopted, the military powers possessed 
by the governor, were, indeed, formidable. They resembled 
rather the sovereign authority of a Roman Dictator, than die 
limited sway of one, whose high distinction it is to be called the 
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first among equals. But gradually they have been subtracted, 
until now there seems to be nothing left for military ambition to 
lust after, nor for timidity to dread. 

But lest there should be error in the conclusion to which the 
judge advocate has arrived in examining the theory of our gov- , 
emment, he now proposes to take a brief retrospect of its prac- 
tice. The custom of ordering out the militia for escort duties, 
for firing salutes and for other purposes, seems to have been 
almost contemporaneous with the existence of the government, 
and to have continued, though with gradually diminishing fre- 
quency, to the present day. 

The orders appear to have comprehended a greater number, 
of corps, as well as to have been much more frequent, in tlie 
times of Bowdoin, Hancock and Adams, than since the days of 
those revered men. They were not limited to days of General 
Election, but were regular accompaniments of every public 
festivity, when the Chief Magistrate appeared ; and were often 
put in requisition as testimonials of respect and veneration, both 
to living and departed greatness. Copies and minutes of a great 
variety of orders are annexed, showing the occasions upon which 
this power has been exercised. See end of (8.) 

Celebration of the ratification of the new Federal Constitu- 
tion, see No. 1. Escort for General Election, Nos. 6, 7 ,19, 
&c. Escort for the 4th of July, Nos. 2, 3, 1 7, 20. To Escort 
the Vice President of the United States from his seat in Brain- 
tree to Boston, through Charlestown, and to Worcester, Nos. 
4, 5. To Escort the President of the United States, Nos. 8, 
9, 10. To perform Funeral Services, Nos. 14, 15, 16, 29, 35, 
37. Health Orders, Nos. 23, 32. 

These orders are referred to merely as specimens, showing 
the practical construction, contemporaneously given, to the con- 
stitutional authority of the " Captain General and Commander 
ip Chief." The execution of these orders was attended, always 
with some, often with con^derable expense ; which the Legis- 
lature for fifty successive years has uniformly paid. ^' It is not 
for this court," (says Mr Justice Story, in the case of the Town 
of Pawlet vs. Clark et al. 9 Cranch, 324), " It is not for this 
court upon light grounds or ingenious and artificial reasoning to 
disturb a construction, which has obtained so ancient a sancuon,' 
even if it were at first somewhat doubtful." Again, in the year 
1803, it was objected, that the judges of the Supreme Court of 
the United States had no right to sit as circuit judges, without 
separate commissions as such. '< To this objection," say the court, 
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" which is of recent date, it is sufficient to observe that practice 
and acquiescence under it, for a period of several years, com- 
mencing with the organization of the judicial system, afibrds an 
irresistible answer, and has, indeed, fixed the construction. It 
is a contemporary interpretation of the most forcible nature. 
This practical exposition is too strong and obstinate to be shaken 
or controled. Of course, the question is at rest, and ought not 
now to be disturbed." 1 Cranch, 308. 

These authorities exhibit the force of contemporaneous and 
continued usage, not as creating a law, but as showing how the 
law was understood at the time and by those who made it. 
That the performance of escort duties more appropriately de- 
vplved upon " the Independent Company of Cadets," than upon 
any other company, seems to be inferrible from the manner of 
their institution, the rank of their officers and from their tradi- 
tionary and admitted history. The original records and papers 
of the company have been destroyed by fire ; but tradition re- 
lates, that Governor Shirley in 1741, had occasion to visit the 
governor of a neighboring province, and that there was no 
military escort for him. Col. Pollard and a number of 
young gentlemen volunteered their services, and escorted hioi 
to the lines. During their route they formed a determination 
to organize a corps to act as an escort or body guard to the 
governor, and this was accomplished soon after their return. 
The commission before referred to, given by Gov. Shirley to 
Col. Pollard, was the legal charter for the constitution of this 
company. These facts respecting the traditionary history of 
the Cadets, may be found in an interesting memoir of that com- 
pany, transcribed into the records of the Worcester County 
Historical Society. Another circumstance strongly tending to 
the same point is, that the rank of the officers of the cadets is 
higher than their respective commands ; and such, at the time 
of the organization of thb company, and long before, had been 
the fact, with the officers of the body guards of the King of 
England. This company seems to have been immediately at- 
tached to the person of the commander in chief, up to the time 
of Gov. Gage, who, for political reasons, revoked the commis- 
sion of their captain. Its organization was temporarily inter- 
rupted during the Revolution. Such also was the case with 
the Ancient and Honorable Artillery, a fact which is cited on 
the authority of the second series of tracts, published by the 
Massachusetts Historical Society. Since the reorganization of 
the Cadets in 1786, it is admitted by the Respondent, that they 
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have, with very few exceptions, performed the service of escort 
to the government on days of General Election. 

Upon this point, however, the judge advocate advises the 
court, that the practice of this company, though it may be strong 
evidence of the nature and design of its institution, ought not to 
be absolutely conclusive upon its rights ; because, after all, the 
question is, whether these services have been rendered in 
courtesy to the Chief Magistrate and the other departments of 
government, without obligation; or whether they have been 
rendered in obedience to legal and constitutional authority, exer- 
cised through the commander in chief. 

One other source of information upon this subject remains to 
be explored. Next in point of authority to the constructions of 
the constitution, given by the Supreme Judicature of the State, 
are those furnished by a uniform .course of legislation. It must 
be admitted by the Complainant, that an authority to call out 
any portion of the militia to perform escort duty, is, nowhere, 
expressly and in terms given to the governor by any legislative 
act ; and it is equally clear, that if it be granted by the constitu- 
tion, it is nowhere, expressly and in terms, taken away. But 
various acts are cited by the Complainant by which he supposes 
that such a power in the executive is manifestly implied, and, in 
several of them, at least, that it is expressly recognised. The 
Respondent, on the other hand, contends, that the powers refer- 
red to, are not powers to be exercised in times of peace and 
tranquillity, but that these general references are, by a sound 
construction, to be restricted to such constitutional powers as 
may be exercised by the executive in times of invasion, insur- 
rection or other periods of actual danger or well-founded alarm. 
But the judge advocate deems it unnecessary to undertake an 
extended analysis of the phraseology of the numerous statutes 
cited and commented upon for the purpose of deducing their 
legitimate import, because there are express legislative recogni- 
tions and declarations, incapable of misconstruction. 

Before, however, adducing these legislative constructions of 
the meaning of the constitution, two or three objections of the 
Respondent, apparently entitled to considerable weight, ought to 
be Examined. 

The first is founded upon a proviso in the statute pf 1 822, Chap. 
102, which is in these words : " Provided that nothing herem 
contained shall be construed so as to prevent any company from 
meeting for the purpose of drill, funeral service, escort, or other 
voluntary service." By this proviso, it is said, that escort is ex- 
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pressly recognised as a voluntary service. This seems correct ; 
and were there no other kind of escort known or usually prac- 
tised than that of the executive and legislative branches of 
the government on days of General Election, or at other times, 
when the executive appears in his official character, this proviso 
would seem incompatible with the existence of the power which 
is claimed. But it is matter of universal notoriety, that while 

Sibernatorial escorts are rare, and ordinarily take place only at 
e capital, other escorts for public or municipal celebrations 
are frequent, and are practised in every section, if not in every 
town, in the commonwealth. It is farther observable that the 
body of this section is expressly restricted to commanders of 
companies, and its only object is to affix limits to their authority. 
The proviso is introduced to rebut a possible presumption, ad- 
▼erse to the authority pf the commanders ; and it would be a 
wide departure from any approved rule of construction, to hold, 
that a proviso, appended to a section to rebut a possible restric- 
tive operation of that section upon the power of a captain, should 
amount to a restriction upon the authority of all superior officers 
and control the executive power itself. 

Another objection is that no specific fine is inflicted by law 
upon a private, who nedects to appear for the performance of 
escort duty ; and that ii the clerk of a company cannot collect 
a fine of the privates for non-appearance, the commander of 
the company cannot be liable for disobedience of orders, requir- 
ing him to call out those privates; or, in other words, that there 
are no other duties enjoined by the law upon a private, than 
those for the wilful disregstrd of wliich a penalty is prescribed, 
and that if there be no legal obligation upon the private, there 
can be none upon his commander. 

This argument assumes the point, that the private would not 
be liable in case of neglect. But this seems by no means clear. 
If, however, it were, as contended for by*the Respondent, it is 
at most a casus omissus, as it regards the private ; but it is 
clearly not so as it regards the commanding officer, for by the 
7th Art. of the 34th Sec. of tlje Stat 1809, Chap. 108, it is pro- 
vided, that, " every captain or commanding officer, who shall 
either neglect or refuse to call out his company as often as and 
at the times required by this act, or at any other tims, when 
thereto required by his superior officer, shall be liable to be tried 
by a court martial." 

By the lOih Sec. of the Stat, of 1821, Chap. 93, "any 
non-commissioned officer or private, who shall refuse or wilfully 
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neglect to give any notice or warning, when ordered thereto by 
the commanding officer of the company to which he belongs, 
shall for such offence forfeit not less than »^20 nor more than 
^50." Now a private, who, from sickness or infirmity, is 
unable to perform military duty is not compellable to pay a fine ; 
and yet it is apprehended, that the law would not allow the per- 
son designated to warn him to be the judge of his liability to 
perform the duty required, and to obey or disobey the order to 
warn him at his own option. And yet in this example, the law 
recognises the validity of the excuse, while in th^ case of the 
private, it, at most, merely omits to inflict a punishment. 

The last objection to be noticed, if well founded, precludes 
the propriety of examining the history of our legislation at all. 
It consists in this ; that fixbg a construction of the constitution 
is n judicial act ; that the constitution itself declares, that " the 
legislative department shall never exercise tlie executive or 

{'udicial powers or either of them," and therefore, that the legis- 
ature cannot, by any series of enactments, however long con- 
tinued or frequently recurring, affix any construction to the lan- 
guage or provisions of the constitution. This objection is found- 
ed upon a misconception of that article in the Bill of Rights, 
whose object it is to protect each of the great departments of 
government against the encroachments of the others. The 
only meaning of that article is, that no one of these departments 
shall, besides its own, exercise the entire or principal functions 
of either of the other departments. Were its true import more 
comprehensive than this, our constitution would be signally 
repugnant to itself; for it actually establishes to a considerable 
extent a mixture of these powers. The executive, for instance, 
has a qualified negative upon the two branches of the legisla- 
ture. The Senate, a part of the legislature, may sit as a court 
of impeachment, and condemn and sentence members both of 
the executive and judiciary departments. The members of the 
judiciary department are nominated and commissioned by the 
executive, and may be removed by the same authority, upon 
the address of both branches of the legislature. And it has 
been suggested by the highest authority, that, as the appointment 
of executive officers is in its nature an executive function, the 
framers of our constitution, have in this respect violated, even 
upon the most open construction, the rule, propounded as an 
axiom, by themselves. To maintain, therefore, that a series of 
legislative enactments, long acquiesced in by the courts and the 
people, can give a certain construction to any part of the cod- 
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Btitution, which might have been originally uncertain, impugn!! 
in no degree, that article in the Bill of Rights which prescribes, 
as a controling principle, the separation of the legislative, judi- 
ciary and executive powers. See the 40th JVb. of the Federalist^ 
and Montesquieu's opirit of the Laws, 

Having attempted to vindicate the competency of the legis- 
lative departments to affix, in doubtful cases, a construction to 
the constitution, the judge advocate will subjoin .a few quotations 
from a distinguished statesman and civilian upon the manifest 
propriety and expediency of holding such constructions to be 
authoritative and binding. Mr Madison, in discussing the 
question " how far legislative precedents, expounding the con- 
stitution, ought to guide succeeding legislatures and to overrule 
individual opinion," has the following remarks : 

" The case in question has its true analogy in the obligation 
arising from judicial expositions of the law on succeeding 
judges ; the constitution being a law to the legislator, as the 
law is a rule of decision to the judge. 

^^ And why are judicial precedents when formed on due dis- 
cussion and consideration, and deliberately sanctioned by re- 
views and repetitions, regarded as of binding influence, or 
rather as of authoritative force, in settling the meaning of a 
law ? It must be answered, 1st. Because it b a reasonable 
and estabh'shed axiom, that the good of society requires that 
the rules of conduct of its members should be certain and 
known, which would not be the case if any judge, disregarding 
the decisions of his predecessors, should vary the rule of law 
according to his individual interpretation of it. 2d. Because 
an exposition of the law publicly made, and repeatedly con- 
firmed by the constituted authority, carries with it, by fair in- 
ference, the sanction of those, who, having made the law, 
through their legislative organ, appear under such circum- 
stances to have determined its meaning through their judiciary 
organ. 

" Can it be of less consequence, that the meaning of a con- 
stitution should be fixed and known, than that the meaning of a 
law should be so ? Can indeed a law be fixed in its meaning 
and operation, unless the constitution be so ? On the contrary, 
if a particular legislature, differing in the construction of the 
constitution, from a series of preceding constructions, proceed 
to act on that difference, they not only introduce uncertainty 
and instability in the constitution, but in the laws themselves ; 
inasmuch as all laws, preceding the new construction and incon- 
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sistent with it, are not only annulled for the future, but virtually 
pronounced nullities from the beginning. 

" There is in fact and in common understanding a necessity 
of regarding a course of practice as above characterized, in the 
light of a legal rule of interpreting a law ; and there is a like 
necessity of considering it a constitutional rule of interpreting a 
constitution. 

" That there may be extraordinary and peculiar circum- 
stances, controlling the rule in both cases, may be admitted ; 
but with such exceptions the rule will force itself on the prac- 
tical judgment of the most ardent theorist. He will find 
it impossible to adhere to and act officially upon his solitary 
opinions, as to the meaning of the law or constitution, in oppo- 
sition to a constniction reduced to practice, during a reasonable 
period of time ; more especially where no prospect existed of 
a change of construction by the public or its agents. And if a 
reasonable period of time, marked with the usual sanctions, 
would not bar the individual prerogative, there could be no 
limitation to its exercise, although the danger of error must in- 
crease with the increasing oblivion of explanatory circum- 
stances and with the continued changes in the import of words 
and phrases. 

" Let it then be left to the decision of every intelligent and 
candid judge, which on the whole is most to be relied on for 
the true and safe construction of a constitution ; that which 
has the uniform sanction of successive legislative bodies, 
through a period of years, or that which depends upon «the 
opinion of every new legislature." — Mr Madison* s Letter to 
C. J. Ingcrsoli, Esq, 

It seems almost superfluous to observe, that the legislative 
and the judiciary departments must both be governed by the 
same rules of construction, though the judiciary, in the last 
resort, possesses paramount authority. 

We now proceed to cite a few of those acts of the legisla- 
ture, which it is believed never could have been passed, under 
a different interpretation of the constitution, from that hero 
attempted to be maintained. 

By a resolve of June 2Gth, 1811, it is provided " that when- 
ever the commander in chief of the militia of this common- 
wealth shall direct any militia company to perform escort duties, 
the commanding officer of such company or corps shall pre- 
sent his account for necessary music to the quarter-master-gen- 
13 
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eral by wboni the satne shall be discbarged out of the com- 
monwealth's moneys in his hands." The power of the com- 
mander in chief to direct any company or corps of the militia 
to perform escort duty is here clearly recognised, and for 
twenty successive years, the legislature, by a distinct, annual, 
legislative act, have provided for defraying the expenses of 
music, incurred by such direction. 

Again, the statute of 1814, Chap. 181, Sec. 6, enacts, " that 
no officer appointing a court martial, court of inquiry, or 
board of officers, shall order out a guard, unless in his judg- 
ment, such guard be necessary to protect said court martial, 
court of inquiry or board of officers." This section is wholly 
restrictive, both in form and substance. And what did it re- 
strict ? Surely, the preexisting power of the commander in 
chief, and of major generals to order out a guard. Upon any 
other construction, it was a restriction upon that which had no 
existence. As to the suggestion, that if a guard be necessary 
for the protection of the court, then, that a case exists of tu- 
mult or threatened insurrection ; the query would seem not in- 
apposite, why, when a general and ample authority had been 
given in such cases by the statute of 1786, Chap. 59, a further 
^provision for the exercise of this limited and special power 
should be deemed necessary. 

An act of recent date has been referred to both by the 
Respondent and the Complainant. It is an order of the two 
Houses, of the 20th of January last, requesting the governor 
to direct such military corps to perform escort duty on the 
occasion of the centennial celebration of the birth-day of Wash- 
ington, as he may judge proper. Upon this, the judge advo- 
cate advises the court, that no duty whatever can constitution- 
ally be imposed upon the militia or any corps or individual 
thereof, by any order of the two branches of the legislature ; 
that the militia would not be bound to notice such an order ; and 
that if the governor had not, on the occasion referred to, pos- 
sessed the constitutional powerjof ordering them out, then the 
two branches of the legislature by that order required him to 
violate the constitution. 

With the introduction of one further authority, the judge 
advocate will close this part of the case. 

By general orders of the 25lh of June, 1792, Col. Brad- 
ford of ** The Independent Company of Cadets" was appoint- 
ed to command a detachment of the 1st Division, which was 
ordered on duty on the 4th day of July of the same year. 
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Capt. Lau^hton of the Fusileers refused to obey the orders of 
Col. Bradford on that day, dnd in contempt thereof marched 
bis corps off the parade. By another general order of the 9th 
of the same July, Major General Jackson was commanded ^' by 
order of the captain general," to " take such steps as the la^ 
direct to arrest and bring to trial the said Captain Laughtoni 
for disobedience of orders." Capt. Laughton was tried at 
Milton' on the 14th day of the next August, upon charges 
founded upon that offence, was found guilty and broken. He 
immediately petitioned the General Court to be restored to his 
command and the following resolve was passed in his favor. 

^' On the petition of Joseph Laughton, praying to be reinstat- 
ed in the command of the Independent Company of Fusileers — 
Although this court are sensible of the absolute necessity of a 
strict obedience to military order, and are convinced of the pro- 
priety of the proceedings of the court martial, held at MiltoO| 
on the 14th of August last, for the trial of said Laughton, for 
disobedience of orders on the 4th of July last, yet, as the 
said Laughton has applied to this court to be restored, and the 
members of the court martial have recommended his restora- 
tion, and in consideration of said Laughton, having been an at- 
tentive and useful oflScer, — Therefore, 

" Resolved, That the sentence of the Court Martial, held at 
Milton, on the 1 4th day of August last, against Joseph Laugh- 
ton, Capt. of the Independent Company of Fusileers in Boston, 
be, and hereby is reversed." 

The points which this resolve is believed fully to sustain, are, 
that tlie legislature, in passing it necessarily recognised, and 
acted upon the recognition, that the commander in chief pos- 
sessed the constitutional power of ordering out detachments of 
militia, when no case of tumult or of actual or threatened in- 
surrection or invasion existed, and for a purpose not specially 
prescribed by any statute law of the land ; and that a commis- 
sioned officer (however it might be with a private) was amena- 
ble to a military tribunal for any offence against military law, 
committed on such an occasion. 

There is one further view of which the acts and recogni- 
tions of the legislature, repeated from time to time^ is susceptible. 
" In fine," (says the lOih Art. of the Bill of Rights) " the peo- 
ple of this commonwealth are not controlable by any other laws, 
than those to which their constitutional representative body have 
given their consent." And it it a familiar principle, that a 
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series of recognitions -are as irrefragable evidence of consent, as 
any previous and positive declaration can be. 

For these reasons the judge advocate advises the court, that 
the governor of the commonwealtli had a legal and constitutional 
power to order out tlie Respondent with his company, to per- 
form escort duty on the 4th day of January last. 

The judge advocate here prays the indulgence of the court. 
It will be recollected by the court, that when they last adjourned, 
it was at the suggestion of the Respondent, and for the purpose 
of allowing him time to reply to the argument of the Com- 
plainant upon the above questions. It was then arranged, for 
the convenience of the court, that they should adjourn over for 
three days ; that in the meantime, the Respondent should pre- 
pare his argument, and hand it to the judge advocate, that he 
might be able to draw up an opinion for the court at their next 
meeting. But the professional avocations of the Respondent's 
counsel have been such, that an outline only of his argument 
was handed to the judge advocate, the evening before the last, 
at a little past 1 1 o'clock, and the intervening time has been the 
only opportunity afibrded him to reduce this opinion to writing. 
He is able, therefore, only to advise the court at this time, upon 
one of the questions, raised by the exceptions. But should the 
court sanction and adopt the opinion of the judge advocate upon 
the first question raised by the exceptions, it will become unne- 
cessary for him to prepare an opinion upon the second ; from 
which, if it be not necessary, he prays to be excused. 

( No; 1. ) 

Boston, Feb. 9, 1788. 

Sir, — You will please to order the company of Cadets, 
the Light Infantry, the Republican Volunteers, the Fusileer 
company, Capt. Green's company of Light Infantry, Capt. 
Spooner's and Johnson's companies of Artillery, and the Bos- 
ton and Roxbury companies of Horse, to turn out and parade 
in State street, in Boston, on Tuesday next, at 11 o'clock in 
the forenoon, to celebrate the ratification of the new Federal 
Constitution. 

By command of the Captain General, 

Israel Keith, Adj, Gen. 

Hon. Maj. Gen. Lincoln. 
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( No. 2. ) 

GENERAL ORDERS. 

Boston, June 30, 1788. 

Major General Lincoln will order the after mentioned corps 
of the First Division to appear under arms on the Common in 
Boston, on Friday next, the 4ih day of July, at 10 o'clock 
before n6on, to celehnte the Anniversary of Independence, 
viz, Lieut. Col. Bradford's Cadets, Capts. Green's and Otis' 
Light Infantry, Capt. Johnson's Artillery, and Turner's Fusil- 
ee?s. When they are assembled, they will receive the order 
of the day. 

By order of the Commander in Chief, 

William Donnison, Adj. Gen, 

Maj. Gen. Lincoln. 

( No. 3. ) 

AFTER ORDERS FOR THE CELEBRATION OF INDEPENDENCE. 

Boston, Jvly Z, 1788. 

Lieut. Col. Bradford, will command the several corps of the 
first Division, under orders to parade in Boston tomorrow. 
Each divisionary corps will be permitted to bear its oWn 
standard, and the whole will be manoeuvred until 1 1 o'clock, 
when the Cadets will march to the State House, and escort the 
governor and procession to the Old South Church, where an 
oration is to be delivered, after which, they will re-escort His 
Excellency back to the State House, march to the field, and 
join the other corps, and the whole will march into State street, 
fire 2ifeudejoie^ and be dismissed, except the Artillery, which 
will proceed to the house of the Commander in Chief, perform 
there such firings as shall be directed, and then be dismissed. 
By order of the Commander in Chief, 

William Donnison, Adj. Gen. 

Maj. Gen. Lincoln. 

( No. 4. ) 

GENERAL ORDERS. 

Boston, March 23, 1789. 

The Commander in Chief orders, That a military escort of 
Horse accompany the Vice President of the United States on 
his departure firom this commonwealth, for the seat of federal 
government, during his first day's journey, and that other suitable 
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honors be paid him -on that occasion. Therefore, the Major 
General of the first division will order a troop of horse well 
mounted and the men in uniform to march to the seat of tlie 
Vice President in Braintree, on the 13th day of April next, so 
as to arrive there by eight o'clock in the morning, from thence 
the commanding oflicer with the troop will escort the Vice 
President to the house of the Commander in Chief in Boston. 

The Major General of the first divisioD, will also order a de- 
tachment with an ofiicer from a company of artillery in his divi- 
sion, with two field pieces (provided with ammunition) to be on 
Boston common, by eleven o'clock in the forenoon, of that day. 
And the oflScer commanding the Artillery, will salute with thir- 
teen guns on the arrival of the Vice President at the house of 
the Commander in Chief, and with thirteen guns on his departure 
therefrom. 

The Major General of the third division, will order a troop of 
Horse well mounted and in uniform to march to Boston, and to 
appear on Boston common, by twelve o'clock on that day. On 
the departure of the Vice President from the house of the 
Commander in Chief, both troops of horse will join in the escort, 
and under the command of the senior officer will proceed on 
the route through Charlestown. 

The Major General of the third division, will also order a 
company of Artillery of that division, with two field pieces (pro- 
vided with ammunition) to be posted on the great square in 
Charlestown, at twelve o'clock on that day, and when the Vice 
President shall have passed the square, the commanding ofiicer 
of the Artillery will salute with thirteen guns. 

The escort of horse will proceed on to Cambridge common, 
when the troop of the first division will draw off, and march to 
their quarters. The troop of the third division will continue the 
escort, to the place where the Vice President shall take up his 
quarters for the night, they will then retire and be dismissed. 
By order of the Commander in Chief, 

Wm. Donnison, Ad. Gen. 

Major Generals of the First and Third Divisions. 

( No. 6. ) 

GENERAL ORDERS. 

Biiston, March 24, 1789. 

The Commander in Chief orders. That Major General War- 
ner of the seventh Division, detach from the regiment of cavalry 
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in that division, an officer, with twelve men, well mounted, and 
their horses properly caparisoned ; to escort the Vice President 
of the United States from the county of Middlesex to the town 
of Worcester, on his route to the seat of federal government on 
Tuesday, the fourteenth day of April next. 

By order of iheCommander in Chief, 

Wm. Donnison, Ad. Gen. 
Major General Wabheb, 7th Division. 

( No. 6. ) 

GENERAL ORDERS. 

Boston, May 20, 1789. 

The Major General of the First Division will order Lieut. 
Col. Bradford with his Corps of Independent Cadets, to appear 
under arms on the common field in Boston on Wednesday the 
27ih inst. at 10 o'clock before noon, being the day of General 
Election, where he will receive further orders from the Captain 
General. 

By order of the Commander in Chief, 

Wm. Donnison, Ad. Gen. 
Major Genera] Lincoln, 1st Division. 

( No. 7. ) 

•AFTER ORDERS FOR THE 27th OF MAY. 

Lieut. Col. Bradford, commanding the corps of Cadets, now 
under orders to appear on the common field, will march them 
to the council chamber at eleven o'clock, and escort the governor, 
the council and others in procession to the chamber of the senate, 
from thence to the old brick Church, from thence again to the 
chamber of the senate, and back to the council chamber, where 
the escort will terminate, and the company dismissed from duty. 
By order of the Commander in Chief, 

Wm. Donnison, Ad. Gen. 

Bostotif May 25, 1789. 

( No. 8. ) 

GENERAL ORDERS. 

Bostoriy Oct 19, 1789. 

The following divisionary corps of the first Division, will be 
held in readiness at the shortest possible notice, to turn out com- 
plete in arms, uniform and equipments for parade duty, viz. 
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The corps of Cadets, Light Infantry and Fusileers, of Boston. 
The Boston, Roxbury and Dorchester corps of Artillery, and 
the Roxbury Troop of House. 

By order of the Commander in Chief, 

Wm. DoNNisoN, Ad. Gen. 
Brig. Gen. Thayer, Com. officer of the 1st Division. 

( No. 9. ) 

GENERAL ORDERS. 

Boston^ Oct, 23, 1789. 

Brigadier General Thayer of the first Division, will order the 
Roxbury Troop of Horse, to march to the treasury in Boston, to- 
morrow morning at 9 o'clock. The troop will escort the Lieu- 
tenant Governor and council from thence to Cambridge, to meet 
the President of the United States, and on meeting the President, 
will precede him in escort to the entrance of the capital of the 
commonwealth. The Roxbury corps of Artillery will be posted 
on the hill near tlie meeting-house tomorrow at 10 A. M., and 
when the President shall appear in sight, the commanding officer 
will salute with thirteen pieces. The Dorchester corps of Ar- 
tillery will be posted on Dorchester Heights, tomorrow at 1 
A. M. and when the commanding officer shall observe the dis- 
charge of artillery at Boston, he will salute with thirteen pieces. 
The corps of Cadets, Light Infantry, Fusileers and Artillery 
of Boston will parade on Boston Common tomorrow at 1 A. 
.M. and await further orders. 

By order of the Commander in Chief, 

. Wm. Donnison, Ad. Gen. 

Brig. Gen. Thayer, Com. officer of 1st Division. 

( No. 10. ) 
GENERAL ORDERS. 

Boston^ Oct, 24, 1789. 

Lieut. Col. Bradford will take command of the troops of the 
First Division, under orders, to assemble on Boston Common 
tomorrow morning at 10 o'clock, and march them to the old 
lines on Boston neck, and when the President of the United 
States shall arrive there, the troops under Lieut. Col. Bradford 
will precede him in escort into the town, to the State House, 
and to his quarters. 

By order of the Commander in Chief, 

Wm. Donnison, Ad. Gen. 

Brig. Gen. That£b, 1st Division. 
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( No. 11. ) 

GENERAL ORDERS. 

Boston, June 17, 1790. 

The Commander in Chief was highly gratified when he was 
informed, that Brigadier General Thayer, commanding the 
First Division, had ordered out the regiment and corps of Bos- 
ton, on Thursday the seventeenth instant, and he is extremely 
sorry, that a postponement has been made thereof to the thirti- 
eth ; it being the wish of the Commander in Chief, that these 
corps should be out during the Session of the General Court ; 
he thinks, however, his wishes may yet be complied with, and 
that the regiment and corps of Boston, may be out on Wednes- 
day or Thursday next. 

Brig. Gen. Thayer will therefore issue his orders accordingly. 
By order of the Commander in Chief, 

Wm. Donnison, Ad. Gen. 

Brig. Gen. Thayer, commanding 1st Division. 

( No. 12. ) 

GENERAL ORDERS. 

Boston, June 21, 1790. 

It having been represented that the regiment and corps in 
Boston, in the First Division, are not in so good a state to be 
called out at present, as they may be in a short time hence. 
The commander in chief has thought proper to revoke the ge- 
neral order of the seventeenth instant, and 'no regiment, or 
corps, will be turned out in Boston, until after the fifth day of 
July next ; as after that time, perhaps the whole will be ordered 
out together. 

By order of the Commander in Chief, 

Wm. Donnison, Ad. Gen. 

Brig. Gen. Thayer, commanding 1st Division. 

( No. 13. ) 

GENERAL ORDERS. 

Boston, July 3, 1790. 

Brig. Gen. Thayer, commanding the First Division, will 
order the Roxbury troop of cavalry, under the command of 
Col. Tyler, to march to the house of the commander in chief 
on Wednesday the twenty first instant, to escort His Excellency 

14 
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to Cambridge. The troop will be provided only for parade 
duty, and will arrive in Boston by seven o'clock in tlie morning. 
By order of the Commander in Chief, 

Wm. Donnison, Ad. Gen. 
Brig. Gen. Thater, 1st Division. 

( No. 14. ) 

GENERAL ORDERS. 

Boston, JVov, 6, 1790. 

Lieut. Col. Bradford, commanding the corps of Cadets in the 
First Division, will be ordered to appear with his company un- 
der arms, on the common in Boston on Wednesday next, at 
two o'clock. The corps will march from thence at three, and 
after escorting the funeral procession of the Hon. James Bow- 
doin from his late dwelling-house, to the place of interment, 
and will pay military honors to the deceased. 

By order of the Commander in Chief, 

Wm. Donnison, Ad. Gen. 

Brig. Gen. Thayer, 1st Division. 

( No. 16. ) 

GENERAL ORDERS. 

BoitontJVlov.S, 1790. 

Brig^ Gen. Thayer will order a detachment from Capt. John- 
son's company of Artillery in the First Division to parade with 
a field piece on the common in Boston on Wednesday next, 
precisely at three o'clock P. M., to pay such funeral honors to 
the Hon. James Bowdoin, deceased, as shall then be ordered. 
By order of the Commander in Chief, 

Wm. Donnison, Ad. Gen. 
Brig. Gen. Thayer, 1st Division. 

( No. 16. ) 

AFTER ORDERS. 

JVov, 9, 1790. 

Brigadier General Tliayer will detach the whole of Captain 
Johnson's company of Artillery, for the purpose expressed in 
the general order of yesterday. Captain Johnson will take 
post with his two field pieces on Beacon Hill, and fire thirteen 
minute guns, commencing when the funeral procession begins 
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to move; and thirteen minute guns, so as to finisl^ as nearly as 
may be, when the corpse shall arrive at the tomb. 
By order of the Commander in Chief, 

\Vm. DoNNisoN, •4(//'. Gen. 
Brig. Gen. Thayer, Isl Division. 

( No. 17. ) 
GENERAL ORDERS. 

Head Q^arter8, Boston, June 9, 1791. 

Brigadier General Thayer of tlie 1st Division, will order the 
corps of Fusileers under Captain Laughton, to parade before 
the Council Chamber, on Monday the fourth day of July next, 
at eleven o'clock before noon, to do the military honors of the 
day, in commemoration of the Anniversary of American inde- 
pendence. Wiien the corps is paraded. Captain Laughton 
will receive the necessary arrangement for the day. 
By order of the Commander in Chief, 

Wm. Donnison, Adj. Gen. 

( No. IS. ) 

GENERAL ORDERS. 

Head Quarters ^ Boston, July 4, 1791. 

Major General Brooks of the third Division, will order 
Captain Fuller, with his troop of cavalry to march to Boston 
on Wednesday the 20th instant, to escort the commander in 
chief to the Commencement at Cambridge. The troop will 
be at head quarters precisely at seven o'clock, in the morning. 
By order of the Commander in Chief, 

f Wm. Donnison, Adj. Gen. 

Major Gen. Brooks, 3d Division. 

( No. 19. ) 
GENERAL ORDERS. 

Head Quarters, Boston j May 22, 1792. 

The Major General of the first Division, will order the corps 
of Fusileers, under Captain Laughton, to parade before the 
Council Chamber, on Wednesdjiy the thirtieth instant, precisely 
at eleven o'clock, to do the military honors of the day, and to 
escort the Governor and Council to the Slate House, and to 
the old brick Church in Cornhill. 

By order of the Captain General, 

Wm. Donnison, Adj. Gen. 
To Major Gen. Jackson. 
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( No. 20. ) 
AFTER GENERAL ORDERS FOR THE 4th JULY. 

He(id Q^arter8, Boston, July 3, 1792. 

The troops under orders to parade in Boston the 4th instant, 
to celebrate the Anniversary of American Independence, will 
act as follows : viz. The artillery will fire 13 guns on the Com- 
mon, at sun-rising, and will parade together with the infantry, 
at the same place, at ten, in'the morning ; at eleven the artillery 
will be dismissed until after the oration. The infantry will 
escort the supreme executive from the Council Chamber to the 
Church, and back to the Council Chamber, and from thence 
will march into the field, where, with the artillery, the whole 
will form in line, fire afeu-de-joie^ march into State street, form 
the line, and fire three volleys from the infantry, after which the 
whole will be dismissed. 

Per order of the Captain General, 

Wm. Donnison, Adj. Gen. 

( No. 21. ) 
GENERAL ORDERS. 

ORDER or THE DAT FOR COMMEITCEMENT. 

Head Quarters y Boston, 12 JuJy, 1791. 

Captain Fuller, with his troop of cavalry, under orders to 
parade at head quarters in Boston, on Wednesday the 20t}i 
inst. at 7 o'clock, in the morning, will march from thence at 
eight, and escort the commander in chief by the route of Kox- 
bury to Cambridge University. Captain Fuller will then re- 
tire with his troop to quarters, at Reed's, where every necessary 
accommodation will be provided. At five in the afternoon, the 
troop will parade again near President Willard's from whence 
the commander in chief will set out, under the escort, by the 
route of Charlestown, to his seat in Boston, when the troop 
will be dismissed. 

By order of the Commander in Chief, 

Wm. Donnison, Adj. Gen. 



( No. 22. ) 

GENERAL ORDERS. 

Head Quarters, Boston, July 9, 1792. 

Lieut. Col. Bradford, appointed by the general order of the 
25th ult. to command a detachment of the first division, which 
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was ordered on duty the 4ih instant, having reported, that 
Captain Laughton of the Fusileers, refused to obey his orders 
on that day, and in contempt thereof, marched !iis corps off the 
parade. Major General Jackson will therefore take such steps 
as the law directs, to arrest, and bring to trial the said Captain 
Laughton for disobedience of orders, as expressed in the re- 
port of Lieut. Col. Bradford, a copy of which is herewith 
transmitted, and the adjutant general is directed to adduce the 
evidence before the court, and to prosecute in behalf of the 
commonwealth. 

By order of the Captain General, 

Wm. Donnison, Adj. Gen. 

( No. 28. ) 

GENERAL ORDERS. 

Head Q^arter8, Boston, Sept. 7, 1792. 

Major General Jackson will detach from the first division of 
the militia under his command, one subaltern and thirty men, 
including a due proportion of non-commissioned officers, to do 
duty on Castle Island for three weeks, unless sooner discharged. 
It will be necessary, that all the men detached shall have had 
the small pox, as they are designed to strengthen that fortress, 
while part of the garrison are under inoculation ; and it will be 
necessary for the detachment to march, or embark for the 
Castle tomorrow, before noon if possible. 
By order of the Captain Genera], 

Wm. Donnison, Adj. Gen. 

( No. 24. ) 

GENERAL ORDERS. 

Head Quarters, Ut J^ow. 1792. 

The commander in chief having concluded to set off for 
Concord on Monday next, at 9, in the morning, and not on 
Tuesday, as mentioned in the order of the 27th ult. The 
troop of cavahy of the first division, upder orders as an escort, 
will appear at head quarters on Monday the fifth instant, pre- 
cisely at eight in the morning for that purpose. 
By order of the Captain General, 

Wm. Donnison, Adj. Gen. 
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( No. 26. ) 

^ GENERAL ORDERS. 

Head Quarters, Concord, JVov. 10, 1792. 

Major General Brooks of the third divisioD, will order a 
detachment of cavalry, not exceeding twenty four rank and 
file, properly ofBcered, to hold themselves in readiness on short 
notice, to march to Concord, as an escort to the commander in 
chief, from thence to Boston. 

By order of the Captain General, 

Wm. Donnison, A^, Gen. 

( No. 26. ) 

GENERAL ORDERS. 

Head Q^arter8, Concord, J>rov. 17, 1792. 

Major General Brooks of the third division will order the 
detachment of cavalry, directed by the order of the 12th 
instant, to appear at head quarters in Concord, on Monday 
next, precisely at 8 o'clock, in the morning, to escort the com- 
mander in chief. 

By order of the Captain General, 

Wm. Donnison, A^. Gen. 

( No. 27. ) 

Is the resolve of the General Court, passed Nov. 16, 1792, 
in the case of Capt. Laughton of the Fusileers, mentioned and 
referred to in the opinion of the judge advocate in number ( 8 ) 

( No. 28. ) 

GENERAL ORDERS. 

Head Quarters, Boston, Jan. 22, 1793. 

Major General Jackson, will detach a lieutenant and eighteen 
men of the corps of Artillery in Boston, with two three pounders, 
to parade in Market square, on Thursday next, during the civic 
feast in honor of the French Republic. The detachment will 
assemble for that purpose, at such previous time, as the Major 
General shall direct ; and the order of the day will be communi- 
cated to the commanding ofBcer at the place of parade. 
By order of the Capt. General, 

Wm. Donnison, Ad, Gen. 
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( No. 29. ) 

GENERAL ORDERS. 

Head Quarters, Boston^ Feb, 16, 1793. 

Major General Jackson of the first Division wiU order the 
company of Boston Fusileers under the command of Captain 
Laughton to parade in Charter street, at the Mansion House of 
the late Commodore Manly, on Monday next, at three o'clock, 
in the afternoon, for the purpose of paying the usual funeral 
honors to that brave sea officer. 

By order of the Capt. General, 

Wm. Donnison, Ad. Gen, 

( No. 30. ) 

GENERAL ORDERS. 

Head Quarters, .dug. 17, 1798. 

Major General Jackson of the first Division, will order the 
Company of Artillery under Captain Bradley to parade on 
Fort Hill, with his two six pounders, at the time when the frigate 
Le Concord, belonging to the French Republic, shall come to 
anchor, in the harbor of Boston, and after the frigate has 
saluted the town, Captain Bradley will return an equal number 
of guns. 

By order of the Capt. General, 

Wm. Donnison, Ad, Gen. 

( No. 31. ) 

GENERAL ORDERS. 

Head Quarters, Boston, .dug, 22, 1793. 

Captain Van Dongen of the frigate Le Concord, belonging 
to the French Republic, having notified his intention to sail to^ 
morrow morning, the commander in chief being desirous on 
this occasion of paying particular respect to the Republic, Or* 
ders, that the commandant of Castle Island, salute the National 
Flag with twentyone guns, when the frigate passes that fortress, 
and upon all future occasions, when a public ship of war shall 
salute the Casde, that an equal number of guns be returned. 
By order of the Captain General, 

Wm. Donnison, Ad. Gen, 

Commandant of Castle Lland. 
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( No. 52. ) 

GENERAL ORDERS. 

Head Quarters, Boston, Sept. 24, 1793. 

Major General Jackson will order a military guard, to consist 
of one sergeant and twelve men, from such part of his division 
as will be most convenient, to mount daily at Boston neck, until 
further orders, for the purpose of preventing the introduction of 
the yellow fever from Philadelphia or any other infected place. 
The guard will observe such directions and instructions as shall 
be given them by the selectmen, and health officers of the town 
of Boston. 

By order of the Capt. General, 

Wm. Donnison, Ad. Gen. 

Sept. 25, 1703. The Quarter Master will furnish quarters 
and subsistence to the above guard on Boston Neck. 
By order of Capt. General, 

Wm. Donkison, Ad. Gen. 

October 1, 1793. Major General Jackson, Ordered to 
take off the al3ove guard stationed at Boston Neck. 
By order of Capt. General, 

Wm. Donnison, Ad. Gen. 

( No. 83. ) 

GENERAL ORDERS. 

Head Quarters, Boston, March 30, 1794. 

The Major Generals of the several divisions of the Militia, on 
the sea coast of this commonwealth will immediately on receiving 
this order, cause such directions to be given to the commanding 
officers of the militia, at the several seaports, within their re- 
spective districts, as shall be necessary'to afibrd all lawful aid to 
the officers of the customs of the United States, in carrying into 
effect an embargo, laid by a resolve of Congress for thirty days 
from the 26th instant (unless sooner discontinued) on all ships 
and vessels, whether cleared out, or not, now in the ports of the 
United States, and which may be bound to any foreign port or 
place, excepting ships and vessels commissioned by foreign 
powers, other than letters of marque. 

By order of the Commander in Chief, 

Wm. Donnison, Ad. Gen. 
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( No. 34. ) 
GENERAL ORDERS. 

Head Quarters, Boston, $(fp/. 19, (1795). 

The Commandant of Castle Island will fire the following 
salutes in honor of the French Republic on Monday next, the 
2 1 St instant, it being tlie anniversary day of the establishment 
of the French people, and the era of the republic, viz. he will 
fire twentyihree guns at sun-rising, twentythree guns at noon, 
and twentythree guns at sun-setting, taking the fire from the 
French national ship of war Brutus, which by information 
from the Consul, is to fire at each of those periods* 
By order of the Commander in Chief, 

Wm. Donnison, M. Gen. 

Then follows the dates and purposes of sundry orders for 
escort and other duties by order of the Captain General from 
1792 to 1795 — and the following order of the senate, viz. 

COMMONWEALTH OF MASSACHUSETTS. 

In Senate, January 20,1832, 

The committee on the subject of the centennial celebration of 
the birth-day of George Washington, report the following 
orders. 

Ordered, That the Rev. Chaplains of the two Houses, be re- 
quested to perform such religious exercises as they may deem 
suitable to the occasion. 

Ordered, That a procession be formed, at the State HousOi 
at noon, of 22d February next, to consist of his Excellency the 
Governor, his honor the Lieut. Governor and the members of 
the Council, if they please to attend, of the Senate and House of 
Representatives, and such other public officers and citizens, as 
may incline to be present, and move to such place as may be 
hereafter designated for the proposed celebration. 

Ordered, That Messrs Austin of Suffolk, Hastings and Austin 
of Middlesex, be a committee, with such as the House may join, 
to superintend the arrangements of the day. 

Orderedy That his Excellency the Governor be requested to 
direct such military corps to perform the escort duties of the 
day, as hfe may judge proper. 
Read and accepted. 
Sent down for concurrence. 

Chas. Calhoun, Clerk. 
15 
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Howe qf Representatives, Jan. 20, 1832. 

Concurred, and Messrs BuckiDgham of Boston, Harris of 
Boston, Strong of Pittsfield, and Crocker of Barnstable, are 
joined. 

L. S. CusHiNO, Clerk, 

A true copy, attest, 

Cha8. Calhouit, 

Clerk qf the Senate, 

( No. 36. ) 
COMMONWEALTH OF MASSACHUSETTS. 

GENERAL ORDEiRS. 

Bead Quarters, Boston, Dee. 13, 1808. 

His Excellency James Sullivan, Esquire, Governor and Com- 
mander in Chief of this Commonwealth, having deceased on the 
lOth instant. His Honor the Lieutenant Governor directs, that 
the deceased be buried with military honors. 

The funeral escort will consist of the Boston Cadets ; 3 
battalions (of 4 companies each) of uniformed infantry, and 
3 companies of cavalry to be commanded by Brigadier Winslow 
of the first division. 

The first division to furnish the company of Cadets, 2 
battalions of infantry and 2 companies of cavalry ; third division, 
1 battalion of infantry and one company of cavalry ; the battalions 
and companies to be fully organized. 

The first division to furnish one Lieut Col. Commandant of 
infantry with his staff, the third division to furnish one Major of 
cavalry. 

The escort will assemble on the common in Boston, on the 
day of the burial, precisely at eleven o'clock in the forenoon, 
and tlie Brigadier General commanding, will give all the neces- 
sary orders relating to the disposition, ceremonies, and conduct 
of the troops which will be under his command on tUat occa- 
sion. 

The Major General of the first division will order two com- 
panies of artillery to fire minute guns, one on the Common, and 
the other on Copps Hill, in Boston ; and the Brigadier General 
of the first brigade, third division, who will detach from his 
brigade the troops herein required from that division, will also 
order one company of artillery to fire minute guns from Bunker's 
Hill in Charlestown, during the passing of the funeral ; the whole 
to be under the direction of the Brigadier General of the day, 
commanding the escort. 
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The Quarter Master General will furnish the troops ordered 
on duty with powder cartridgesj and ammunition for the ar- 
tillery. 

The military officers in the vicinity are invited to attend the 
funeral in uniform, with the usual badges of mourning ; and 
Brigade Major Thayer is requested to arrange in order, in the 
procession, the military officers not on duty. 

All militia officers in the State are desired to wear badges of 
mourning on suitable occasions, for one month. 

The funeral procession will proceed from the dwelling-house 
of his late Excellency in Summer Street, in Boston, on Friday 
next, at one o'clock in the afternoon — the route and manner, 
will be announced in printed bills. 

By order of his Honor Levi Lincoln, Esq. Lieut. Governor 
and Commander in Chief. 

Wm. Donnison, Ad. Qm. 

A true copy from the recordf , 

Wic. H. SuM2rxB, Ad, General. 

( No. 86, ) 

GENERAL ORDERS. 

Head Quarier$, Boitan, J7th Jan, 1800. 

The Legislative and Executive bodies of this Commonwealth 
having resolved that they will proceed to the Old South Church 
on the 8th day of February next, to hear an oration on the sub- 
lime virtues of General George Washington, and that they will 
attend at Brattle Street Church on the 22d dav of said February 
to hear a discourse on the same subject to be adapted to the 
occasion, 

Major General Elliot will order the company of Independent 
Cadets to attend the Commander in Chief as the military escort 
of the government on both occasions. 

By order of the Commander in Chief. 

Wm. Donnison, Ad. Gen. 

A trae copy, 

Wm. H. SuMifKK, Ad. General. 

( No. 87. ) 

GENERAL ORDERS. 

Head Quarters, Boston, May 22, 1800. 

His Honor Moses Gill, Esquire, late Lieutenant Governor 
and Commander in Chief of the Commonwealth of Massachu- 
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setts having deceased the twentieth instant, the honorable 
council, exercising the powers of the executive, and of the com- 
mander in chief, agreeably to the constitution in the vacancy of 
governor and lieutenant governor, have thought proper to order, 
that military honors be paid the deceased on the day of inter- 
ment, which will take place in Boston, on Saturday next, at two 
o'clock in the afternoon, at which time a funeral procession will 
be formed and proceed from the dwelling-house of the deceased 
in School Street in the route and manner as will be communi- 
cated by printed bills on said day. The funeral escort will be 
composed of three battalions of uniformed infantry and one 
company of cavalry, the whole under the command of a Bri- 
gadier General ; each battalion will consist of eighty files, and 
the whole will be furnished from the first division. The seve- 
ral corps will be organized, as far as may be practicable, before 
they arrive at the place of general rendezvous, which will be 
on JBoston Common, and where the troops for the escort will not 
fail to be assembled by eleven o'clock before noon on said day. 

The Brigadier General commanding, will see that all due 
honors are paid to the remains of the deceased. 

Major General Elliot of the first division will order out one 
company of artillery in Boston, to be under the orders of the 
Brigadier General having the command for the day, to fire 
minute guns during the procession. 

The Quarter Master General will furnish all the troops 
ordered on duty with the necessary ammunition. 

Major Cunningham and Major Blanchard will be requested 
to assist the Adjutant General in carrying into effect the arrange- 
ments for the day. 

All the military officers who can make it convenient are invited 
to attend the funeral, in uniform, with the usual badges of 
mourning. And all military citizens throughout the Common- 
wealth are requested to wear their uniforms with similar badges 
of mourning on Sundays, and on other public occasions for one 
month. 

By order of the Honorable Council, 

Wm. Donnison, Ad. Gen. 
A true copy, 
» ^^ Wm. H. Summer, Jid, Gen. 

Worcester, May 25, 1826. 
To Adjutant General Sumiter. 

Dear Sir, — It has been suggested to me, that it has been 
usual to issue an order to the Uadets to perform escort duties 




117 

to the government, on the day of the General Election. Trust- 
ing to your vigilant attention, that whatever has been custoniary, 
will be done, in your department, I have only to repeat the assur- 
ance of my official sanction, to all such measures, as usage has 
rendered proper, on this, and on all other public occasions. 

With continued most unreserved regard, 
Your obedient servant, 

Levi Lincoln. 

A true copy from the records, 

Wm. U. Sumner, J[d. Gen. 

Worcester, May 27, 1827. 
To the Adjutant General. 

Sir, — I omitted to express my desire that you would attend 
to the customary orders to the Independent Cadets to perform 
escort duties on the day of the General Election. You will please 
also, to make such other arrangements as are proper and usual. 

With sentiments of much regard ficc. 

' Levi Lincoln. 

A true copy from the records, 

Wm. H. SuMirsB, ^d. Gen, 

Worcester y May 15, 1829. 

Dear Sir, — In answer to your letter of yesterday, I have 
to say, that I will confer with General Heard on the subject of 
his renewed application for a discharge previous to a definite 
decision upon it. 

Orders should issue to the Cadets in the usual manner to per- 
form escort duties on the day of election. You will please also 
to cause such refreshment for them as has heretofore been cus- 
tomary. 1 beg it to be understood, that the observances which 
time and my predecessors have sanctioned are held by mc in 
sacred regard. 

With sentiments of esteem and respect, 

Levi Lincoln. 

Adjutant General Sumner. 

A true copy from the records, 
Wm. H. Summer, Ad, Gen. 

Worcester, May 16, 1831. 
To the Adjutant General. 

I inadvertently omitted lo converse with you before I left the 
city on the subject of arrangements for the Election day. I have 
scarce a doubt however that you have already anticipated roe. 

It b my wish that the usual orders should be issued, and the 
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customary provision made for the escort of the government on 
that occasion by the Cadets. 

Respectfully and with great esteem, yours &c. 

Levi Lincoln. 

A truo copy from the records, 

Wm. H. Sumner, Ad. Geh, 

Adjutant GeneroTs Office, Boston, March 10, 1832. 

I hereby certify that the foregoing are true copies of the re- 
cords (and minutes taken therefrom) of my office. 

W. H. Sumner, Ad. Gen. 

The Complainant then submitted a motion, to the court, which 
is marked (9) as follows : 

(9) 

December 28, 1831. 
Dear Siji, — Will you have the kindness to send mc by the 
bearer, the order for the Cadets to parade on Election day. I 
will send it to the Major General so that it may come regularly 
down. 

I make this request because the longer notice the company 
can have, the greater probability of bringing out a goodly num- 
ber. If the order be sent to Dorchester by the post, a delay in 
transmitting it, must necessarily occur. 

If you prefer it, the order may be sent to Major Capen, Aid- 
de-camp to the Major General, at the old Bowdoin house in 
Beacon Street, who will see that it is sent down. I will see 
you on or before Saturday next regarding the collation. 
I have the honor to be very respectfully. 

Your obedient humble servant, 
(Signed) Grenville Temple Winthrop. 

And the court adjourned to meet tomorrow morning at 10 
o'clock A. M. 

Tuesday, March 18, 10 A. M. 1882. 

The court met pursuant to adjournment. 

Present. Brig. Gen. William Peck, President. — Col. 
Thomas Davis ; Col. Charles Lane ; Lieut Col. Abijah Ellis ; 
Lieut. Col. Luther Eaton. 

The Respondent was called and answered. 



119 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday. 

The court retired to deliberate. 

The court returned, and decided, that the order of the Com* 
mander in Chief of the 24th December last, offered in evidence, 
and excepted to by the Respondent, was a legal order, and 
therefore that the Respondent was bound to obey the same. 

The court further decide, that it is unnecessar)' for the Judge 
Advocate to prepare an opinion on the question, whedier, if the 
escort of the government on the day of General Election was a 
voluntary service, the Respondent, by submitting himself to the 
command of the commander in chief, could legally withdraw or 
disobey orders, until the service required was performed ; as 
the decision of the first question had rendered the decision of 
that unnecessary. 

Major Capen was again called, and stated in answer to the 
question previously put to him. I received an order from the 
Adjutant General's office, on Friday evening, E|ec. 30th, 1831, 
at 7 o'clock, and immediately annexed a division order. Dur- 
ing that evening, I ascertained that this order had not passed 
the Major General's hands, consequently I did not transmit the 
order, but retained it ; on Saturday, I saw the Major General 
at 10 minutes past two. He saw the order I have in my hands, 
(paper marked 4,) and he approved it, and gave me directions 
to transmit the order I had annexed. A copy of this order 
was given on Monday morning following, to Newell A. Thomp- 
son, Esq. clerk of said company. I saw Col. Winthrop be- 
tween that day and Wednesday, I believe on Monday, at noon, 
with the intention of ascertaining whether he had received the 
order; and he said he found it at his office on Monday morning 
on his table. Nothing was said about the lateness of the period 
at which the order was received, at that time. 

1. Question by Complainant. From whom did you receive 
the general order? 

Answer. I don't know, I found it at home on Friday evening. 

2. Q^uestion by same. When you was directed to transmit 
the order on Saturday evening, why did you not transmit it ? 

Answer. I had no other reason, than that the Major General 
left word for me to see him ; I went home to dinner, and after 
dinner it was too late to copy the order, and leave it at the 
place, where I leave all orders for Col. Winthrop. 

3. Question by same. Have you had any directions from 
Col. Winthrop wnere to leave orders ? 
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Answer, I Iiave not. 

4. Question by same. At what time of the day was it when 
you considered it too late ? 

Answer. I had found that Col. Winthrop was not in his 
office usually on Saturday afternoon^ and did not think I was 
bound to go there under such circumstances. 

5., Question by same. Have you the general orders to which 
you have referred ? 

Answer. I have two copies, I annexed my return to the first 
order I received. It was the same I found on the table. 

1. Question by Respondent. How did you ascertain that 
the general order had not passed the Major General } 

Answer. I was so told. 

2. Question by same. Did you call at the office of the Re- 
spondent on the afternoon of Saturday, Dec. 31st, to know 
whether he. were there or not? 

Answer. I did not. 

3. Question by same. Did you not know that the Respond- 
ent had a place of abode in Boston, and where it was ? 

Answer. I had supposed that he lived in Boston, but did 
not know the fact ; I had been acquainted with him, and had 
always left the orders at his office. 

4. Question by same. Did you make any attempt to find 
bis place of abode ? 

Answer. I did not. 

5. Question by same. At what time and place did you hand 
the order to the clerk of Cadets ? 

Answer. I cannot tell at what time, the place was at No. 
13, Beacon Street. 

6. Question by same. Why did you hand it to the clerk, in- 
stead of Col. Winthrop, or leaving it at his place of abode ? 

Answer. Because I was told by Col. Winthrop that, in that 
instance, I might hand the order to his clerk. 

7. Question by same. By whom were you told that the or- 
der had not passed the Major General? 

Answer. I was told so by some one at the table, when I 
found the order. 

8. Question by sam^. Was not that information given you 
by the clerk of Cadets ? 

Answer. I cannot say. 

Question by Complainant. When did Col. Winthrop tell 
you to leave the order for the escort, with the clerk ? 

Answer. I think it was on Saturday, I don't know at what 
time, I think it was very near opposite the Tremont House. 
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9. Question by same. Did you tell Col. Winthrop anything 
about having the order in your possession ? 

Answer. I can't say whether I did at that time, but I did at 
some time. 

Mr Newell A. Thompson was called by Complainant and 
sworn. 

1. Question by Complainant. Are you clerk of the Inde« 
pendent Company of Cadets ? 

Answer. I am. 

2. Question by same. Did you receive an order from Major 
Capen, commanding that company to appear and perform escort 
duty on the 4th day of January last ? 

Answer, I did, or I received a package which I supposed to 
be an order, on Monday the 2d of January, or the Sunday 
evening previous ; but I did not know .what the package con- 
tained. I delivered that package to the office boy of Col. 
Winthrop, between 8 o'clock A. M., and 2 o'clock P. M. of 
Monday, with directions to give it to Col. Winthrop, or to leave 
it on his table. The package was adressed to Col. Winthrop, 
and I think the word " militia" was written upon it. 

3. Question by same. When did you notify the Cadets to 
appear on Election day ? 

Answer. It was on the last Saturday of last December. I 
cannot say whether Col. Winthrop directed me or not so to do, 
but he said, I had better notify them for it was getting late. 

4. Question by same. At what time of the day did you have 
this conversation with Col. Winthrop } 

Answer. I think it was in the forenoon of Saturday. 

5. Question by same. In what manner were they notified ? 
Ar^wer. I don't recollect the form of notice. 

Here the Complainant offered in evidence a let*er of Col. 
Whilhrop, which is annexed and is marked (9). The Respon- 
dent admitted the genuineness of the signature and that the letter 
was addressed to the Adjutant General. 

Brigadier General William H. Sumner, Complainant, was 
called and sworn. 

1 . General Sumner was then requested by the Judge Advo- 
cate to state any pertinent facts, which he knew, on the subject in 
hearing, upon which he said, " 1 received this letter (marked (9) 
as above) on the evening of its date, and on the following morn- 
ing I directed a duplicate original of the general order requested 
by the letter of Col. Winthrop to be made, signed it and left it 
with my clerk, with directions to send it to Col. Winthrop. I 

16 
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left it on tho table, and there is a messenger, provided by law> 
who attends upon my office, but whether he delivered it or not 
I don't know. 

The original general order was sent to General Capen on the 
day of its date by mail. 

1. Question by Respondent, Was the governor in this city 
at the date of the general order of the 24th Dec ? If not why 
was the order dated " Head Quarters," Boston, and not Wor- 
cester ? 

Answer, I don't recollect, as to the first question. As to 
the other, his head quarters are always considered to be where 
the office is and where the records are kept, though I have 
known general orders to be dated at the place where the com- 
mander in chief happened to be, when he has so directed, on 
special occasions. 

2. Q^uestion by same. Had you any special direcdons from 
the governor to issue that order ? If yea, where and when 
were they given to you. 

Answer, Previous to issuing that order I had some conver- 
sation with the governor on the subject, but when I cannot pre- 
cisely say. In consequence of that company's not having chosen 
their officers, the issuing of the order was delayed longer than 
usual. 1 don't remember whether the governor gave me any 

Erecise or direct order ; but I had frequent conversations with 
im on the subject in which it was implied that I should issue 
the orders. It is an order which I should issue, by virtue of his 
general instructions to me without any special direction. 

3. Question by same. Is there any standing order or author- 
ity to you to order out the Cadets on Election day ? 

Answer, Not in writing ; but there is a general understanding 
between the governor and myself that I shall issue all orders 
which are necessary to secure the execution of the ordinary 
ceremonies of the government. 

4. Question by same. Are you entrusted with a general 
discretion of issuing orders to tlie militia whenever you may 
think proper ? 

Answer, I am not. 

5. Question by same. How then do you derive the power 
exercised on the present and on similar occasions ? 

Answer, Because it was a general and customary ceremony. 
I have been in office during the administration of several gov- 
ernors, and upon their accession to the chair, I have reported 
to them what has been the customary mode of discharging the 
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duties of my office, and have taken their directions in what mode 
to conduct them during their continuance in office. On all 
special occasions they have been specially applied to. 

6. Question by same. Had you or had you not, either ver- 
bally or in writing, general or special directions, authorizing you 
to issue the general orders, in question } If so, please to state 
particularly aftd when and how you received the same ? 

Answer, I had a general authority, and from my conversa- 
tions with the governor on the subject on this occasion, considered 
myself as having his directions to do so. 

7. Question by same. Do you mean to say that you under- 
stood the governor in that t^onversalion to give you special 
direcdon to issue those orders ? 

Answer. I did understand the governor as authorizing me 
to give the order in quesdon. 

8. Question by same. Are there any orders in the Adjutant 
General's office from former governors, directing the Adjutant 
General to issue orders for calliog out the Cadets for ^escort 
duty ? 

Answer. I cannot say ; but will examine and give informa- 
tion. 

Col. Quincy was again called. 

1. Question by Complainant. Will you state any facts per- 
tinent to the matter in hearing ? 

Answer. In pursuance of the orders of the commander in 
chief, I reported myself at the State House on the 4th of Jan. 
last, at a little before 12 o'clock at noon. About 12 o'clock, the 
Cadet company drew up in front of the State House, and imme- 
diately after Captain Sargent informed me that the company was 
ready to receive the orders of his Excellency. I told him I would 
inform the governor and would bring an order to the company. 
I reported that the company was in readiness to his Excellencyi 
and he directed me to invite tlie corps to partake of a coUatioD 
in the antechamber. I carried the message and delivered it to 
Captain Sargent upon the steps in front of the State House. 
Ttie officers and corps immediately after presented themselves 
at the door of the council chamber. The officers were intro- 
duced to the commander in chief and the corps passed into 
the antechamber to partake of the collation. The governor 
then went into the antechamber and a number of the members 
of the corps were introduced to him ; the corps remained in the 
antechamber for a considerable length of time, until I informed 
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Col. Wintlirop that the two Houses were organized, and would 
probably be ready to proceed as soon as he was ready to 
receive them. The corps was immediately after formed in 
front of the Slate House, and I went down and communicated 
with Captain Sargent, who informed me they were in readiness 
to take up the escort. I returned and informed the governor 
of that fact. He immediately presented himself before the 
corps and was received with the usual salutes. The governor 
and the two branches of the Legislature then proceeded to the 
Old South Church, escorted by the corps. The escort was 
delivered up at the Old South in the usual form ; and after enter- 
ing the church I inquired of his Excellency whether he had any 
orders to transmit to them. He directed me to deliver an order 
to Col. Winthrop, which I delivered as soon as I could get 
through the crowd that were entering the door. The order 
which I. was directed to communicate was that the company 
should again report itself for escort duty after one half an hour. 
When I reached the door of the Old South Church, the com- 
pany were countermarching. As I supposed that it was the 
intention of the commander to draw up his company facing the 
church and await further orders, I remained standing until that 
movement was completed. Immediately on its completion, 
however, orders were given for the company to break into 
column, and they commenced marching down Milk Street. As 
Col. Winthrop was at the head of the column before the music, 
and at considerable distance from me, and as he had during the 
day communicated with me through the intervention of Captain 
Sargent, I delivered my orders to him as adjutant of the com- 
pany. The corps was at this time on the march, and Captain 
Sargent's position was on or near the right of the first company. 
I passed between the first company and the music, and walked 
by the side of Captain Sargent, while I delivered to him the order, 
which, I believe, was given to Captain Sargent in exactly the 
same words which I have before stated. My impression is, that 
after delivering the order, I added some suggestions of my own 
concerning the necessity of being upon the spot, at the conclu- 
sion of the exercises of the church. After finishing my commu- 
nication I waited until the company had passed me, and then I 
returned to the church. 

The court adjourned to meet tomorrow morning at half past 
9 o'clock. 

Wednxsdat MoRirxiro, 9} o*clock, Mabch 14, 1882. 

The court met pursuant to the adjournment. 
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Present. Brig. Gen. William Peck, President. — Col. Thom- 
as Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ;. 
Lieut. Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday, in pre- 
sence of the witnesses. 

Col. Quincy was again called and proceeded in his testimony 
as follows — 

After the conclusion of the exercises, a proclamation was 
made by the sheriff, that the procession would return under the 
escort of the Cadets to the State House, and I was despatched 
by his Excellency, to direct the company to be in readiness to 
receive the procession. When I reached the door of the Old 
South Church, 1 found that the company was not there. I made 
inquiries of the constables and other by-standers, as to where 
they were ; but I could receive no information. I despatched 
several persons directing'them to endeavor to find the company, 
and request Col. Winthrop to attend immediately. In order 
to give them time, I remained standing upon the steps until the 
sheriff informed me that His Excellency required my attendance. 
I returned into the church, where I found the gentlemen, who 
composed tlie procession, waiting ; and I informed the governor 
that the company were not in attendance. The governor im- 
mediately left the church, attended only by his aids and the 
sheriff, and proceeded through Washington and Winter Streets, 
on his way to the State House. On turning from Winter into 
Tremont Street, we met the Cadets. Col. Winthrop was en- 
deavoring to form them in a line facing granite range with an 
intention, as I presumed, of their paying the customary salutes, 
and taking up the escort. By the directions of his Excellency, 
I carried a communication, which I delivered to Col. Winthrop, 
in person, stating that the governor had no further orders for 
him that day. After delivering this message, I rejoined the 
governor, and accompanied him to the council chamber. After 
the lapse of a few minutes, Capt. Sargent appeared at the 
door of the council chamber, and inquired if there were any 
further orders for the company. I communicated the message 
to the governor, and he directed me to inform Col, Winthrop 
through Capt. Sargent, that he had no further orders. 

2. Question by Complainant. Did the company report to 
the governor at the church as they were ordered, after one half 
an hour, or at any other time ? 

Answer. Not to my knowledge. 



126 



3. Question by same. How long was it after the services of 
the church were over, before the procession came out of the 
church on its return ? 

Answer.' I can't tell exactly ; but should think it was 10 or 
15 minutes. It might not have been more than 10 minutes. 
1 could not judge very correctly of the lapse of time, while I 
stood in front of the Old South. I remained there as I before 
stated, until 1 received a message from the governor requiring 
my return. 

4. Q^uestion by same. When the procession came out, did 
you see the company or hear its music ? 

Answer. I did not. 

5. Question by same. Did you recohre any information by 
the messengers you despatched, where the company was or how 
]ong it would be before their return ? 

Answer. I did not. I do not remember that any of them 
returned to me. 

6. Question by same. Did you see or know of any officer 
or any member of the company being left at the door of the 
church, to give information where the company was? 

Answer. I did not ; I inquired, but received no information. 

7. Question by same. During the services of the church, 
did jrou hear the music of the company ? 

Ansv^r. I did, about half an hour after we went in, and I 
believe afterwards. I supposed that the company went away 
and returned again. I expected to find them at the door when 
I went out. 

8. Question by same. Did the members of the council, and 
the two branches of the legislature follow the governor, on his 
return to the State House ? 

Answer. I believe there were one or two persons, but can- 
not say how many. 

9. Question by same. When the governor turned the comer 
of Winter Street, in what manner were the Cadets approaching ? 

Answer. They were apparently filing from the ridit ; but 
they were very much scattered. At the moment Col. Winlhrop 
came in sight, he faced towards his men, and endeavored to 
form them in a line as they came up, facing the granite range. 
At the time, I delivered the message before stated, a consideiv 
able number oi the privates had not reached the station, which 
they should have occupied in the line. 

10. Question by same. Was there or not, noise and confu- 
sion at the time ? 

Answer. There was a great deal of noise and o^finioD at 
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the time among the by-staDders, especially when they perceived 
that the governor passed the company without accepting their 
escort. 

11. Question by same. Was or was not the confusion you 
have spoken of, such as to separate the governor from the mem^ 
bers of his staff and others in his company ? 

Answer, I can only answer for myself, I rejoined the gov- 
ernor, and walked by his side to the State House. I did not 
observe any one else. There was a great crowd. 

12. Question by same. Were the orders you delivered Col. 
Winthrop received from the governor himself? 

Answer. They were, 

13. Question by same. Was or was not the governor turned 
from his course by the attempt of the Cadets to form in front 
of him ? 

Answer. I should say that he was. At least he was turned 
from his course by the confusion which arose from the celerity 
of their movements. 

14. Question by same. Where was the governor when you 
rejoined him? 

Answer. He was on the side walk by Park Street Church. 

15. Question by same. After you delivered the message of 
the governor, dismissing the Cadets, did they or not march up 
after him to the State House ? 

Answer. Tliey marched up after him. They were drawn 
up in line in front of the State House, at the time that Captam 
Sargent inquired if there we^e any further orders. 

16. ^lestion by same. Please state what is the usual place 
of performing divine service on Election days, and the customary 
mode of escorting the government on those occasions ? 

Answer. The Old South Church in Boston is the customary 
place for performing divine service on Election days. The 
governor is received in front of the State House, by the com- 
pany, saluted and escorted to the Old South Church. At the 
conclusion of the services, he is usually received with the same 
salutes and escorted back to the State House. 

17. Question by same. Do you know whether or not the 
Respondent has been present with the company as a member or 
officer of the same on any previous day of General Election ? 

Answer. I have no doubt that he has been, though I cannot 
positively affirm it, I think he has been two or three years an 
officer in the company. 

1 • Question by Rtspcndtnt. How kmg were you in church 
on that day ? 
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Answer, I should think more than two hours. 
3. Question by same. Was it not one of the severest days in 
respect to cold, during the last winter ? 
Answer, It was a very cold day. 

3. Question by same. Was it not so cold that it would have 
been hazardous to keep men a long time stationary and drawn 
up under arms ? 

Answer, I cannot say whether it would have been hazard- 
ous, but it would have been very uncomfortable. 

4. Question by same. Can you state what was the degree 
of cold r 

Ansufer. I did not look at tlie thermometer, I cannot state 
the precise degree of cold. 

5. Question by same. Has it been usual for the governor to 
dismiss the corps for any specified time, on their having deli- 
vered the escort at the church ? 

Answer. I should say that it was not customary to dismiss 
the corps. They are generally ordered to report themselves 
after a specified time and it is understood that they must be in 
readiness to take up the escort at any moment after that time 
elapses. 

6. Question by same. By whom do you mean it is so under- 
stood? 

Ansioer. I always supposed it to be so understoood by all 
the previous commanders of that corps, who have held that 
situation since 1 have been in the governor'^ staff, which is since 
1826. 

7. Question by same. How many persons have been in 
command of that corps since that time ; and what grounds had 
you for supposing it to be so understood by them } 

Answer. I believe only Col. Baker, before the Respondent, 
I supposed it to be so understood from the circumstance that 
they have generally acted in accordance with such an under- 
standing, by either remaining in front of the house after such 
specified time has elapsed, or by leaving some officer or one of 
the company, an orderly generally, to give them notice of the 
conclusion of the services ; which officer I have not generally 
seea in the church until the specified time had elapsed. When 
an officer has not been so left, the company has generally re- 
mained in the immediate vicinity of the church, if not in front 
of it. 

8. Question by same. Have all the previous commanders 
exhibited this knowledge by being found uniformly at the door 
of the church at the close of the services? 
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Answer, They have always been there oc in the immediate 
vicinity, except in one instance, since I have been in the staff of 
the governor. 

9. Question by tame. Has it not been usual for the company 
to your knowledge to march away from the church, during ser- 
vice ? 

Answer. Always. 

10. Question by same. How often can you state on your 
own knowledge, that the company, on returning, have remained 
to the end of the service ? 

Answer. As they have generally returned without music, I 
have not been aware of their presence until I was sent to com- 
municate with them. 

11. Question by same. Do you mean to state that you 
know they have generally returned without music ? 

Answer, I mean to state that I do not remember having 
beard the music on any such occasion, although from having 
been frequently attendant upon his Excellency when there was 
an escort by some other companies, I cannot positively say. 

12. Question by same. When the company has been order- 
ed to report at the meeting-house at or after a specified time, 
what has been the usual mode of making that report? 

Answer. The usual mode of making that report has been, to 
be in readiness at the conclusion of the exercises. 

13. Question by same. Had I ever previously commanded 
the company of Cadets when performing escort duty ? 

Answer. Not to my knowledge. 

14. Question by same. Did you ever before know the Ca- 
dets required to perform escort duty at that season of the year ? 

Answer. No. 

15. ^tiestion by same. What o'clock was it when you 
delivered the order to Captain Sargent, that the Cadets should 
report after one half an hour ? 

Answer, I cannot tell precisely the hour. It was immedi- 
ately before the commencement of the services in the church. 

16. Question by same. How long would it have been ne- 
cessary for the Cadets to have remained exposed to the weather, 
after their return to the church in one half an hour, till the 
services were over and the procession was ready to move } 

Answer, The services occupied I believe more than two 
hours, and consequently, if they remained in front of the church, 
from and after the expiration of the half hour, they would have 
been there at least one hour and a half. 

17 
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17. ^estwn by same. Do you know for what purpose, or 
to what distance the Cadets were moving, when you delivered 
the order to Captain Sargent in Milk Street ? 

Answer, They had evidently taken up the line of march and 
were proceeding down the street. 

18. Question by same. How far down Milk Street did you 
see the company move ? 

Answer. After marching by the side of Capt. Sargent, for 
a sufficient time to deliver my message, I halted long enough to 
permit the company to pass me. It was more than the length 
of the company. 

19. Question by same. Where was the head of the compa- 
* ny when you came out of church ? 

Answer. As I hefore stated, the company were then coun- 
termarching. They formed in line facing the church, with their 
right nearly opposite the door. Immediately after coming into 
line, they broKe into column and proceeded as I before stated. 

20. Question by same. How far from the door of the church, 
was the nrst company, at the time you gave the said order ? 

Answer. But a short distance. The moment I perceived 
they were on the march, 1 delivered the order as before stated. 

21. Question by same. Was there not deep snow on the 
ground at that time, and especially in front of the church ? 

Answer. According to the best of my recolleetiony there 
was. 

22. ^jiestion by same* Does not the side walk widen below 
the Old South church ; and was there not a space from which 
the snow was cleared off? 

Answer. I do not know. 

23. Question by same. Was there a printed and published 
order of exercises for that day ? 

Answer. I believe there was. There is usually one on such 
occasions. 

24. Question by same. What exercises were there announc- 
ed to follow the sermon ? 

Answer. I cannot say positively. My impression is, there 
were the words of a short anthem, but whether it was performed 
or not, I cannot say. 

25. Question by same. Was there not also a prayer an- 
nounced to follow the anthem or sermon ? 

Answer. I presume there was a prayer or benediction. 

26. Question by same. Do vou not remember that the ser- 
vices, after the sermoui were io (act unusually shortened i 
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Amwer. I cannot state. 

27. Question by same. Are you confident you waited at 
the door of the church, after the service, so long as 10 min- 
utes? 

Answer. I think that 10 minutes ela{»ed, between the time, 
when i first went to the door, and that when his Excellency 
left the church. 

28. Question by same. How long a time elapsed after the 
sermon, until the services were closed ? 

Answer. I cannot state exactly, for the reasons I have be- 
fore mentioned. 

29. Question by same. How long a time usually elapses 
after the services are closed before the civil procession is formed 
and ready to move ? 

Answer. The governor generally despatches an aid to see 
whether the company are in readiness, and immediately on his 
return proceeds to the door. It sometimes happens, that owing 
to a crowd, a few minutes elapses, before this can be accom- 
plished ; not usually more than four or five minutes. On this 
occasion there was no crowd. 

30. Questtcn by same. Can you name any of the persons 
whom you despatched in search of the company ? 

Answer. I cannot. 

31. Question by same. Can you state what instructions you 
gave to any of the persons whom you despatched ? 

Anstoer. I can only state generally that I requested them 
to go in difiereQt directions, and apprize Col. Wiuthrop, that 
the services had concluded. 

32. Question by same. Can you name any of the persons 
whom you inquired of at the door respecting the company ? 

Ansufer. I inquired generally of all the bystanders. My 
impression is, that Mr Peirce the constable was one of them. 

33. Question by same. What answer did you get from Mr 
Peirce ? Did he or either of the bystanders inform you that 
the company would be back in a minute or two ? 

Answer. I do not remember that either of the bystanders 
could give me any information as to where the company were, 
or that they made any statement respecting the probability of 
their return. 

24. Question by same. Did his excellency wait one mo- 
ment after you gave him notice that the company were not a 
the door ? 

Answer. No. He moved immediately. 
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35. Question by same. Did he pause one iostaDt at the 
door? 

Answer, I believe not. 

36. Question by same. Did you mean to state in your an- 
swers in chief, that while his excellency was at the door, the 
company were not within sight or hearing ? 

Answer. I neither saw nor heard them. 

37. Question by same. Where were you, when you first 
heard the drums of the company after leaving the church ? 

Answer. I did not hear the music of the company until 
after we met them in Tremont street. 

38. Question by same. Did not his excellency move with 
great rapidity through the streets after leaving the church ? 

Answer. Yes. He walked quickly. 

39. Question by same. Do you remember any persons of 
the Legislature or Council, who walked with the governor from 
the church ? If yea, name them. 

Answer. I believe there were several. Among them was 
Mr Calhoun, the Speaker, as I believe. I do not remember any 
other by name. 

40. Question by same. Was there not deep snow in Tre- 
mont Street except on the side walk ? 

Answer, I do not remember particularlv, though my impres- 
sion is that there was. The side walk had been cleared. 

41. Question by same. Was the line of the company form- 
ed across the side walk, or did the company move over the 
same, or how near were they to it ? 

Anstoer. Col. Winthrop was endeavoring to form the com- 

Eany near the middle of the street, and parallel to the side walk 
y granite range. It was in passing across the street from the 
side walk of granite range to Park Street corner, that the gov- 
ernor was turned out of his course. The company seemed to 
be filing from the right. As fast as they came into their posi- 
tion, they were faced towards granite range. It was the rear 
of the company coming up to take their places, that turned the 
governor from the path. He was not going in a right angle 
across the street at that place, but in the common path. He 
was turned from his course in the same manner that any person 
would be, who, in going in one direction, meets persons rapidly 
moving in another. 

42. Question by same. Did the governor step out of tlie 
beaten path into the snow bank or not ? 

Answer. According to the best of my recollectiooi there 
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was nothing at that part of Tremont Street which could deserve 
the appellation of a snow bank. The highway at that part of 
the city is generally beaten throughout. I cannot state precise- 
ly whether or not he was exactly in the beaten foot path or 
how far he was driven from it. 

43. Question by same. Was there or not a beaten foot path 
m the street, crossing from granite range to Park Street church ; 
and was there not more snow on each side of it than in the 
path ? 

Answer. There was a beaten path, but according to the 
best of my recollection the whole of the centre of the street 
near which the company was forming, was beaten down to 
nearly a uniform hardness with the path. 

At this point the court adjourned to meet this afternoon at 
4 o'clock. 

The court met pursuant to adjournment at 4 oVlock P. M. 
March 14th, 1832. 

Present. Brig. Gen. William Peck, President, — Col. Thom- 
as Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

Col. Quincv was again called. 

44. Question by Respondent. Did the governor begin to 
cross towards Park Street church in the beaten path ? 

Answer. I cannot state positively, though my impression is 
that he did. 

45. Question by same. Can you state positively, upon your 
oath, that he once stept out of that path i 

Answer. I think I can. In rejoining his excellency, I was 
obliged to follow him for some distance, and he appeared to me 
to be obliged to quit the path, he would naturally have held, on 
account of the rapid motion of the Cadets as before stated. 

46. Question by same. Where did the right of the compa- 
ny rest when forming in line in Tremont Street ? 

Answer. I should think about opposite the second door 
from the comer of Winter Street. . 

47. Question by same. Are you acquainted with most of the 
members of the Cadets and can you name one of them whom 
you saw cross his excellency's path } 

Answer. I am acquainted with most who were formerly 
members of the Cadets ; but there were very few present upon 
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that occasion, whom I could call by name. I cannot state the 
name of any person whom I saw cross the path, though I am 
certain from their uniform, that they were members of the 
corps. I mean to state positively that some members of the 
company did cross the governor's path. 

4b. Q^uegtion by same. Did you hear Colonel Winthrop 
order his company to present arms as his excellency appeared ? 

Answer. Not to my recollection. 

49. Question by same. Did you see them present arms ? 

Answer. . I did not observe that they did. 

60. Question by same. Did you see two of the company 
approach his excellency to take their posts as sentineb on each 
side of him ? 

Answer. I did not observe that. In going from the State 
House to the meeting-house two sentinels walked by his side, 
which is the usual mode. 

51. Question by same. Is it usual for the Cadets after their 
return to the State House to form in line and send up for 
further orders ? 

Answer. It is usual for the Cadets to form in line, and 
remain there, until they receive some communication from 
the governor. It is not usual to send up for orders. 

52. Question by same. What were the words spoken by 
you to Col. Winthrop in Tremont Suree^ ? 

Answer. I believe the words were, the governor has no 
further orders for you or words to that effect. I am positive 
that*I used the words, " has no further orders for you." 

53. Question by same. Was Col. Winthrop at that time 
engaged in attending to a movement of his company ? 

Answer. He was, as I have before stated, forming his men 
into line. He had his back to me when I received the mes- 
sage. I passed him on his left hand, and placed myself be- 
tween him and his company, facing him, when I delivered the 
message. 

54. Question by same. Are you confident that I beard and 
understood your communication ? 

Answer. 1 can have no doubt of the fact. 

55. Question by same. Did you deliver any order what- 
ever from his excellency to me personally in the course of the 
day except that in Tremont Street ? Or did his excellency 
himself give any to me personally or send any by any other 
staff officer besides yourself? 

Answer. I did not deliver any other that I renMSiber. 
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His excellency does not usually communicate with the com- 
mander of the company except through his staff, and I was 
the only aid-de-camp on duty that day. No order was com- 
municated except through me to my knowledge. 

56. Question by same. Can you state any fact tending to 
show and which at the time led you to suppose that I intended 
to exhibit any disrespect towards bis excellency at either of the 
times you have spoken of? 

Answer. No. I know of no act that I can construe into 
an intentional disrespect to the governor, unless the same con be 
gathered from all the facts before stated, taken together. 

57. Question by same. Was there anything in the manner 
in which any of these acts were done by me, which you sup- 
posed at the time was indicative of disrespect i 

Answer. Nothing. 

58. Question by same. Can you state any fact tending to 
show, and which at the time led you to believe, that I knowing- 
ly and intentionally, disobeyed any order which had been com- 
municated to me or neglected any duty which had been requir- 
ed of me } 

Answer. I know of no fact, except those I have already 
stated. 

18. Qtiestion by Complainant. Were seats reserved for 
the Cadets in the meeting-house i 

Answer. Not that I know of. 

19. Queition by same. Did the governor and those who 
were with him walk as they usually do, when escorted in the 
middle of the street, on their return to the State House ? 

Amwer. They did until they arrived nearly opposite to the 
passage way in rear of the houses in granite range, when the 
governor went upon the right hand side walk and proceeded 
round the comer into Tremont Street as I have before stated. 

20. Question by same. When Col. Winthrop was forming 
his company, as you have before stated, do you or not know of 
his having communicated to the governor his intention of re- 
suming the escort ? 

Answer. I know of no such communication. From my 
situation I must have known it, had any such been made. 

21. Question by same. When you saw the Cadets approach 
ing the governor, as you turned the head of Winter Street, 
were they marching or running ? 

Answer. They were not marching. 1 should say the great- 
er part of them were running. They were evidently hurrying 
into line. 
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22. Question by same. Did they appear to be approaching 
' 10 column or were they in a scattered condition ? 

Answer. They were in a scattered condition. My impres- 
sion was, that they were or had been filing to the right, and 
that those in the rear were unable to keep pace with those in 
the front file. 

59. Question by Respondent. How far was the most distant 
member of the company whom you saw m Tremont Street from 
the leading file ? 

Answer. I cannot state exactly, but my impression is that 
there were a considerable number of the company as far off is 
. Bumstead Place. 

The court adjourned to meet tomorrow morning at half past 
9 o'clock. 

Thursday, March 15, 1832. 

The court met pursuant to adjournment. 

Present all the members. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday in the 
hearing of Col. Quincy, who then remarked that the only al- 
teration which he wished to have made in bis testimony was to 
substitute the word " requested," for the word " despatched," 
when stating what took place after the conclusion of divine 
service in the church and when he found that Col. Wintbrop 
was not in readiness at the door. 

Col. Quincy was again called. 

60. Question by Respondent. At what place in Tremont 
Street did you leave his excellency to communicate with the 
Respondent } 

Answer. Immediately after we turned the corner, I should 
think it was nearly opposite the first door from the corner of 
Winter Street. 1 passed to Col. Wintbrop and my impression 
b that the governor proceeded upon the side-walk to the path- 
way before mentioned, which I should think was between the 
2d and 3d doors from the corner of Winter Street. After 
delivering my message, I rejoined the governor, as soon as I 
could pass through the crowd as before stated, on the side-walk 
by Park Street church. 

61. Question by same. Do you not remember that I said to 
you, I do not understand your order, or to that effect? 

Answer. No. I do not It was a message that I consid- 
ered requured do answer. 
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62. Question by same. Did his excellency appear in a 
civil or military dress ? 

Anstffer. In a civil dress. 

63. Question by same. Was his honor the lieut gover* 
nor in the procession that day ? And is the lieut. governor 
the father of the Respondent? 

Jlnswer, His honor the lieutenant governor was in the 

Erocession, going to the church. I do not remember seeing 
im after die close of the services. He b the father of the 
Respondent. 

64. Question by same. At what hour of the day, did the 
Cadets last report themselves for orders at the State House, and 
at what hour did you serve the order for the arrest i 

Answer. I cannot state precisely. My impression is, that 
they reported themselves the last time about half past 3, or be- 
tween that and 4 o'clock, P. M. I served the order for the 
arrest about half past 6, or 7 o'clock. Immediately after mak- 
ing the arrest I went to Mr Green's. 

The Hon. Josiah J. Fiske was called by Complainant and 
sworn. 

1. Question by Complainant. Are you a member of the 
executive council ? Did you move in the procession on the 
last day of General Election ? Please state any facts pertinent 
to the case now in hearing. 

Answer. I was and still am a member of the executive 
council. I moved in the procession from the State House to 
the meeting-house, and I returned in the procession from the 
meeting-house to the State House. The procession was some- 
what interrupted after leaving Winter Street. The ranks of the 
Frocession were so much broken there, that for some moments 
lost sight entirely of tlie governor and of the sheriff. The 
council bad not then been adjourned for that day, and as a 
member of it, I recollect I was very anxious to keep in compa- 
ny with the council and the governor, until they arrived at the 
State House, supposing it an imperative duty so to do. When 
I lost sight of the governor, I was walking arm in arm, with the 
Hon. Mr Locke, a member of the council. The secretary of 
the commonwealth was next in the rear. I perceived while I 
was in the crowd, that the governor had passed the company of 
Cadets and the crowd, and was walking on the side-walk in 
Park Street. I broke away from Mr Locke and advanced as 
rapidly as possible to overtake the governor. While passing 
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through the crowd, there was a general shout, though I did not 
then know the cause. After I had passed the crowd, the first 
person, that joined me in the procession, was the President of 
the Senate. We then walked together nearly to the head of 
Park Street, where he left me, and Mr Locke and Mr Bangs 
came up and again joined the procession. We proceeded to 
the council chamber, but nearly all the members of the coun- 
cil had got lost. I think there were not more than three who 
arrived at the council chamber with his excellency. After 
arriving at the council chamber, I passed into another room, 
and when I returned, there was a member of the company, 
whose name I did not know, who was in the act of delivering 
some message. I think the table was between this person and 
the governor, and I should think he was addressing Col. Quin- 
cy. I heard the governor then say that he had no further or- 
ders to give. 

2. Question by same. What was the cause of the promis- 
cuous breaking up at the head of Winter Street ? 

Answer. It was the crowd, that came from the north through 
Tremont Street. 

3. Question by same. Where was the company of Cadets 
at that time ? 

Answer, It is my impression that they were in advance of 
the crowd, between Park Street meeting-house and the corner 
of Winter Street. 

4. Question by same. In what condition was the company 
at that time ? 

Auswer. Everything was in such a state of»confusion at that 
time, that I was unable to distinguish what was the particular 
situation of the company or what were their movements. I 
mean that the company the crowd and the procession were all 
in such a confused state, that I should not at that time, have 
been able to state, what was the particular condition of the 
company. 

5. Question by same. Did any part of the company attempt 
to form in front of the governor ? and when ? 

Answer. Immediately after I turned the comer of Winter 
Street, I lost sight of the governor, and did not see him till he 
had passed the company, so that I cannot say what the relative 
condition of the company and the governor was. 

6. Question by same. Do you know, whether or not any 
members of the company intervened between the governor and 
other merober& of the procession at the head of Winter Street? 
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Answer. The governor and procession moved up the cen- 
tre of Winter Street and it is my impression that there was 
some obstruction at the head of Winter Street, which caused 
the governor and the sheriff to turn out of the middle of the 
street and go upon the side walk at the corner, I believe it was 
a snow bank. He then passed into Tremont Street to cross 
over. It was then that I lost sight of him. How he got past 
the crowd I do not know, but die company and the crowd 
were between him and that part of the street where I was. 

7. Queition by same. Was it not a scene of great confu- 
sion ? 

Answer, It was. 

8. Question by same. Can you tell whether the com- 
pany were in column, in line or in a scattered condition } 

Answer, I think they were in a scattered condition when I 
first saw them, which was soon after I turned the corner of 
Winter Street ; but they might have formed afterwards. The 
number of persons between me and them was immediately very 
large, so that I could not distinguish tlieir movements or observe 
the situation of the governor. 

9. Question by same. Was the lieut. governor in the proces- 
sion at all, and if so, was he in it on its return from the church ? 

Answer, He was in the procession from the council cham- 
ber to the meeting-house : but not from the meeting-house to 
the council chamber. He left the meeting-house as soon as 
the services were through, and before any attempt was made to 
form a procession. 

10. Question by same. Were the usual services of the 
church cut short after the sermon ? 

Answer, According to my understanding they were not cut 
short at all. 

1 1 . Question by same. When the procession came out of 
church, were the Cadets in sight, or did you hear their music ? 

Answer, I did not hear any music, or see any of the Cadets 
until after the procession had arrived at the head of Winter 
Street. 

12. Question by same. How large was the procession 
which entered the church, and how many remained there wait- 
ing for the Cadets to come. 

Answer, It is my impression that the procession to the meet- 
ing-house consisted of the greater part of the members of the 
dmerent branches of the Legblature. The greater part re- 
mained until the time when the governor went out of the meet- 
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mg-house. Some might have gone out at the east and west 
doors, whom I did not see. 

13. Question by same. How long do you suppose it was 
after the conclusion of the services, before the governor went 
out of the door of the church ? 

Answer. It was a much longer time than usual. A con- 
siderable degree of impatience was manifested by the.members 
of the government ; but I cannot tell precisely how many 
minutes it was. The question was asked several times around 
me "Where are the Cadets?" and before Col. Quincy return- 
ed, the question was asked " What has become of him ? " Why 
does he not return ? " « 

' 14. Question by same. Did you hear Col. Quincy's report 
to the governor in the church ? 

Answer. I think I did. I cannot state the exact language of 
the answer, but the meaning of it was, that he felt unwilling to 
return, untU the company had arrived ; and I recollect that Col. 
Qiuncy said, the company would feel very much mortified ; jhe 
governor said nothing, to my recollection unless it was, let us 
proceed or some such expression. 

1. Question by Respondent. Do you mean to state as a fact 
diat the company was not in military order, when you arrived 
at the head of Winter Street, or that the general confusion was 
80 great, that you coidd not observe what were the movements 
of the company ? 

Answer, I mean testate, the company was in a scattered 
condidon, and that the crowd was so great, that I could not dis- 
tmguish their movements afterwards. 

2. Question by same. Do you mean to say that the corps 
was not in military order, when you say they were in a scattered 
condition ? or that they were divided as a company might be in 
marching or filing from column into line ? 

Answer. They were in a scattered condition. If they 
were in a military condition then, it was so indistinct in the 
crowd, that I could not tell what that military condition was. I 
do not mean to say but that all the military movements intended 
to be performed were properly performed ; but the crowd was 
was so great that I could not see. 

15. Question by Complainant. Have you held any com- 
miseion in the militia, if so what and how long. 

Answer. I held a commission as ud to Major General Crane, 
but do not know how long. 

S. Question by Bespondent, Do yoa profess to be acquainted 
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with battalion manoeuvres and drill, according to the system pre- 
scribed hj the United States ? 

Answer. I do not profess to be very much skilled in those 
manoeuvres. It is about six years since I was discharged. 

The court adjourned to meet at half past 3 o'clock tliis after- 
noon. 

Tuesday ArTSsifooir, 8} o'clock, March 16, 1889. 

The court met pursuant to adjournment. 

Present. Brig. Gen. Win. Peck, President. — Col. Thomas 
Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

Complainant offers in evidence a letter addressed to His 
Excellency Levi Lincoln and signed " Grenville Temple Win- 
throp," which is annexed and is marked (10), as follows : 

(10) 

BosTOir, 4 Jawitart, 18tt. 
To His Excellency the Commander in Chief. 

Sir, — I had the honor to receive an order from your excel- 
lency this evening, through the office of the adjutant general 
arresting me for disobedience of orders and neglect of duty. 
The order* which I received (not, however, till Monday morning 
last) specified that I should report myself at the State House on 
Wednesday, the 4th January, at M., and there wait for further 
orders. I was there at the appointed hour. The escort was 
delivered duly at the church and I was ordered by Lieut. Col. 
Quincy, through my adjutant Capt. Sargent, to report myself at 
the church in half an hour. I did so, and remained there 15 
or 20 minutes. No order came. I was then compelled by the 
intensity of the cold to march the company about town for ex- 
ercise. I returned in 1 5 minutes to the church, but still no order 
came from your excellency ; I continued to wait until the 
members of tne company informed me '* that they could not han- 
dle their muskets," that *^ their fingers had lost all feeling." I then 
marched the company to the basement room of the Exchange 
Coffee House hahed it and allowed not a man to leave the ranks, 
as I was momentarily expecting to be summoned to the church. 

* The general order for the parade of the corps on Election day. 
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I should here iDform your Excellency that a man was stationed 
in the church, to report to me the moment at which the sermon 
closed. There is another reason, beside the intensity of the 
cold which induced me to leave the church the last time. I 
was requested to make way for a funeral, which was just assem- 
bling in Milk Street and which extended from Federal nearly 
to Washington Street. It would have been impossible to have 
conducted the funeral with decency if I had remained with my 
company in front of the church. As it was, the horses were 
alarmed and considerable confusion ensued. It is proper that I 
make known to your Excellency anotlier material fact in this 
matter. The band told me that they must go to some fire and 
thaw out their instruments, or they could not play another note. 
It is my humble opinion that your excellency will scarcely attri- 
bute to me either " disobedience of orders " or " neglect of duly " 
after this explanation. I make this statement in order that your 
excellency may know all the facts in the case. The injury (I 
must make use of this word, for no other can express my feel- 
ings) has been done me : therefore I cannot be accused of a 
desire to rid myself of any penalties which may be inflicted upon 
me by an organized court martial. Whatever punishment a 
court martial may inflict upon me, I shall bear with the firmness 
which has carried me through many trials and perplexities, and 
which I often thank my (jod for having given me. In 
conclusion, allow me to beg of your excellency to excuse the 
appearance of this letter. It has been written after a pretty 
hard day's duty, and may be, nay, I doubt not, is, extremely 
faulty. 

I have the honor to be with the most proper respect. 
Your excellency's most obedient servant, 

Grenville Temple Winthrop. 
Late commanding officer^ L C 

Walnut St. 

His Excellency, Lsvi Lincoln, 

Governor and Commander in Chief, Walnat St. 

Major Aaron Davis Capen again called. 

8. Question by Complainant. Do you board in the same 
bouse with the clerk of the Independent company of Cadets ? 

Answer. I do. 

9. Question by same. Was the package which you before 
stated, ydu found lying upon your table, a sealed package or not ? 

Answer. I cannot say certain, but am inclined to think it 
was not. 




143 

10. Question by same. In whose hand writing was it ? 
Answer. I do not know. 

11. Question by same. Was the word "militia" marked 
6n it, as usually is on documents, coming from the Adjutant 
General's office ? 

Ansioer. I do not know. 

12. Question by same. What did that package contain ? 
Answer. It contained a General Order directing Maj. Gen. 

Aaron Capen to order the Cadets to perform escort duty on 
the day of General Election. 

13. Question by same. To whom was the package directed 
on the outside ? 

Answer. I do not even know that. 

14. Question by same. How came you to open and read it ? 
•^xnawC I opened it, as I should have opened any other 

document which i wns told was for me. 

15. Question by same. Do you or do you not know whether 
that paper was ever in the hands of Col. Winthrop ? 

Answer. I do not. 

1^... Oyoc/ton by same. Did you ever have any conversation 
witn Col. Winthrop about it ? if so, state what. 

Answer. I have. I saw Col. Winthrop during the week 
after the date of the order, and before the delivery, more than 
once, I think twice ; he asked me if I had the order, I told him 
no, I had not seen it. He further stated to me that he must 
have the order soon, or he could not get out his company, or at 
least a respectable company in point of numbers. He further 
requested me to transmit that order directly to him. I believe 
this was on Tuesday the 27th Dec. 1831. I told him I would 
get the order if I could for him. Some business called me to 
the Adjutant General's office, and I inquired, if there was any 
orders for Gen. Capen, and I received an answer from Col. 
Hall, that there was no order nor document for Gen. Capen. 
This was on the same Tuesday before 1 o'clock. On the next 
Wednesday, I called at the post office in Dorchester, in order 
to ascertain if there were any documents there for Gen. Capen ; 
I received no documents, nor found any there. I called on Gen. 
Capen in the evening of Wednesday and received no order. 
He stated to me that he had received none. On Thursday, as 
I think, I saw Col. Winthrop, and told him that I had seen no 
order for him, and made this remark, that I thought the Cadets 
would not be called out, as I had received no order, and none 
had been received by the Major General. He said he must 
have the order soon, or his men could not be called out 
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17. Queition by same. Do you state upon your oath, that 
that was all Col. Winthrop said ? 

Answer, It was at that time. 

18. Question by same. What other conversatioDs have you 
had with Col. Winthrop on this subject ? 

Answer. I saw him but once, besides what 1 have stated. 
It was at the gate of the Bowdoin House. I cannot say 
whether it was Monday evening the 2d, or Tuesday the 3d of 
January, and Col. Winthrop stated to me that he had received 
the order too late, or in words to that effect ; and I think he 
added, that he could not compel his men to come out on that 
day, or I said something to that effect. I added that I had 
transmitted the order as soon as I could, or at least as soon as 
any reasonable man could expedt. I said also that if any blame 
was to come on any body, I supposed it would come ^p t^ iiie, 
from the fact that I had not transmitted ^hc o; Jer on Saturday. 

19. Question by same. Did, or did not. Col. Winthrop ever 
tell you, that he had seen that order before Friday night? 

Answer. He did. 

9. Question by Respondent. Was the order wbirb Col. 
Winthrop told you be had seen before Pnoay night, an orddr to 
Gen. Capen, or was it an order to him ? 

Answer. It was an order directed to Gen. Capen, directing 
him to order Col. Winthrop to perform escort duty. It was the 
genera! order of the 24th Dec. But the division order had 
not been annexed. 

20. Question by Complainant. Did you annex the division 
order to the general order on Friday evening ? 

Anstver. I did. 

The Respondent submits a motion which is annexed and is 
marked (1 1), as follows : 

The Respondent excepts to the general order of the 
24th of Dec. 1831, as not binding upon him or the company 
under his command, it being proved that the same was not duly 
transmitted to the Respondent, either by delivery thereof to 
himself or by being left at his residence, at least four days be- 
fore the day appointed therein for the duty therein ordered. 

And the Respondent founds his said exception on the 1 8th 
Sec. of the statute of 1809, Chap. 108, and in the following 
words thereof; more particularly, viz : " And no notice shall 
be legal for any company uispection or training, or for any bat- 
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talion, regimeDtal, brigade, or division inspection or review, un^ 
less the same shall be given at least four days previous to the 
time appointed therefor." 

And although the Respondent is aware that the said provision 
is more particularly intended to apply to the notification of pri- 
vates by order of the captains of companies, he respectfully 
insists, that by necessary implication, no order to a captain to 
parade his company, can be legal, unless given to him in such 
time as to enable him to give legal notice to his company to 
appear accordingly. 

G&ENviLLE Temple Winthbop. 

The court adjourned to meet tomorrow mornmg at 10 o'clock 

Friday Moairuro, March 16, 1832. 

The court met pursuant to adjournment. 

Present. Brig. Gen. William PecK, President. — Col. Thomas 
Davis; Col. Charles Lane; Lieut. Col. Abijah Ellis; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday in pre^ 
sence of the witnesses who testified on that day. 

The Complainant read a reply to the motion submitted by 
the Respondent yesterday on the subject of notice, which b 
annexed, and is marked (12), as follows : 

(12) 

IN COUBT MARTIAL, 

March 16, 1832. 

The Complainant in reply to the Respondent's objection to 
general order for want of notice answers, 

1. That the law requiring four days' notice specifies the cases 
in which that notice shall be given, viz : for company inspec- 
tion, and trainings, and reviews : and does not thus comprise 
the notice to escorts, funeral services and other emergencies. 

2. That if it did, it is in proof that the Respondent receiv- 
ed the division order founded on the general order of the 24th 
Dec, two days before the day of parade, if not before. 

3. That the Respondent on the 28th Dec. by letter, request- 
ed the Complainant to send him ** the order for the Cadets to 
parade on Election day, and promised to send it to Gen. Capen, 

19 
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that it might come regularly down, or if Complainant preferred 
it, the order might be sent to Major Capen, aid de camp to the 
general, at the Old Bowdoin House in Beacon Street, who 
would see that it should be sent down," as by the Respondent's 
letter in the case appears. 

It is in proof that a duplicate original of the general order 
of the 24th Dec., was made out the next morning by the Ad- 
jutant General, and directions left, to be sent that forenoon ; and 
although Mr Kuhn, the messenger, cannot recollect delivering 
any particular package among the many laid upon the table for 
him to deliver at that and other times, yet as it is in proof that 
that duplicate original was in the bands of Major Capen on 
Friday, and that Col. Winthrop had had it in his possession 
before that day, when it was found by Major Capen on the table 
where he and the clerk of the Cadet company both board, the 
Complainant conceives, if the Respondent did not pVocure a 
division order to be sent regularly down, it was his own fault, 
and he has therefore no reason now to complain for the want 
of that notice which he failed to procure according to his pro- 
raise. 

4. That the Cadets were ordered out for escort duty by their 
commander, in fact, on Saturday the 31st Dec, according to the 
printed notice in this case ; and that the Respondent did parade 
with his company in front of the State House, as ordered in ^ 
said general order, at 12 o'clock, on Wednesday, and there, after 
having reported himself for duty according to it, received the 
special orders of the commander in chief relating to the escort, 
took it up, according to them. 

Wherefore the Complainant conceives that the Respondent's 
objection ought not to prevail. 

W. H. Sumner. 

The Respondent replied according to the paper annexed 
marked (13), as follows : 

RESPONDENT'S REPLY. 

1. This was a ^^ company training*^ — escort is not an 
<* emergency" dispensing with the usual time of notice. Those 
emergencies are cases of urgent necessity for the '* general" 
defence and safety of the Commonwealth" — whereas " escort" 
is termed in law ** a voluntary service." 

2. The second reason offered by the Prosecutor is simply 
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Bn admission of the fact stated in the Respondent's motion, 
and therefore no argument against it. 

3. As to the Respondent's promise to forward the general 
order, it appears by the evidence, that the Adjutant General 
did not rely on that as the mod\s of forwarding the order to the 
Major General. He had before sent it in the usual course, and 
Col. Winthrop was under no obligation to act in the matter. 
His failing to send forward the duplicate order, did not impede 
its usual course. 

4. The company orders issued were merely voluntary and 
intended to assist the Respondent's superior officers — no rights 
of the Respondent's are waived by them. 

Grenville Temple Winthbop. 

The court retired to deliberate. The court returned and 
decided that the objection of the Respondent on the ground of 
insufficiency of notice was overruled. 

Dr Joshua H. Hayward called by Complainant and sworn. 

1. Question ly Complainant, Did you see the Cadets on 
Election day ? If so, when and in what condition ? 

Answer. I first saw them at the Old South church. Per- 
ceiving that they bad made a mistake as to time, I was induced 
to follow them. They marched to the comer of Brom- 
field's Lane, passed rapidly up the lane at the tap of the drum, 
and formed their company in front of the granite range. At 
the same lime the governor seemed to pass from Winter 
Street. 

2. Question by same. Did the Cadets run or march through 
Bromfield's Lane i 

Answer. They ran at the beat of the drum. 

3. Question by same. What was their condition as to confu- 
sion or order ? 

Answer, I was not near enough to them to judge, I was some 
rods behind them. 

4. Question by same. Could you see their condition } 
Answer. I could not distinctly, for the street was narrow and 

crowded with people. 

1. Question by Respondent. Have you at anytime held 
any military office ? if yea, what ? 

Anstoer* I served as a private in the Cadets, and was sur- 
geon in the battalion of Artillery of the Boston Brigade. 

2. Question by same. Do you know the distinctions be- 
tween common time, quick time and double quick time ? If so 
describe them. 
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Answer. I know there is a distinction between them, but 
precisely what the distinction is I do not know. 

3. ^estion by same. When you say that you saw the Ca- 
dets run up Bromfield's Lane, do you mean to be understood 
as saying, that they moved otherwise than in military double 
quick time? If yea, state how otherwise. 

Answer. To the best of my recollection, they moved to 
Bromfield's Lane in double quick time, and then increased 
into a run. 

4. Question by same. What is to your apprehension the 
difference between moving in double quick time and running ? 

Answer. I take it double quick time may be marched by 
music, running cannot. 

5. Question by same. Then do you understand that running 
by the tap of the drum is not moving in double quick time ? 

Answer, I never so understood it. 

5. Question by Complainant. Were or were not the Ca- 
dets and the crowd mixed together, at any time when you saw 
them on that day ? 

Ansioer. The street was so narrow, and I was so far be- 
hind them, I could not judge. They were surrounded by the 
crowd, but whether mixed with it or not I cannot say, though 
my impression is, that the Cadets were together and the crowd 
by theu* side. 

6. Question by Respondent. Do you remember the state of 
the weather on the 4th of January last ? and would it have been 
proper and safe for men to stand exposed under arms on that 
day? 

Answer. It was excessively cold on that day, one of the 
coldest we had last winter. I should think in the circumstances 
of the case, that men could not stand long exposed without ex- 
treme hazard. 

Question by the Court. Were they marching by column or 
by nie in going up Bromfield's Lane ? 

Answer. I don't recollect. Besides, they were so surround- 
ed by the people, who came out of the shops, that I could not 
see. 

Question by same. Did you at any time notice, whether the 
left flank was in a disorderly state ? 

Anstver. I saw one individual, and only one, lagging behind. 
This was in Tremont Street. 

6. Question by Complainant. Is there or not a tavern in 
Blilk Street, nearly opposite the Old South church? 

Answer. There is, I believe. 
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7. Question by Respondent Is there any hall or large 
room in the tavern in Milk Street ? 

Answer. I don't know. 

8. Question by same. Is that a tavern or boarding-house? 
Answer. I don't know, but my impression is, that it is a 

tavern. 

9. Question by same. Was the walking slippery on the 4th 
of January last ? 

Anstver. I think it was. 

10. Question by same. When did you cease to be a member 
of the company of Cadets, and before you left them was the 
Exchange Coffee House their usual rendezvous on days of 
Creneral Election ? 

Answer. I ceased to be a member in 1825. They had no 
other place of rendezvous, when I met with them, that I recol- 
lect. 

Mr Josiah Baldwin called by Complainant and sworn. 

1. Question by Complainant. Are you a constable? 
Was you an attendant at the Old South church on last Electioo 
day? 

Answer. I am, and attended at the Old South church on last 
Election day. 

2. Question by same. Were there seats provided for the Ca- 
dets in the church ? 

Answer. There were. 

1 . Question by Respondent. Has it of late years, been usual 
for the Cadets to attend the services in the church ? 

Answer. They sometimes do, but not generally. 

2. Question by same. Please state how lately you have 
seen them in church on Election days. 

Answer. I have seen them there on Election day, but cannot 
tell how lately. 

3. Question by same. Are you positive of that ? 
Answer. I am. I have been in the office 14 years, and 

^ have seen them there durinz that time, but cannot tell how lately. 

4. Question by same. Were the seats kept for the Cadets ? 
Answer. They were. How long they were kept, I cannot 

tell. 

3. Question by Complainant. Do you know whether they 
ivere kept until after the procession came in ? 

Answer. I do not 

Question by the Court. Do you know whether Col. Win* 
throp was notified that seats were reserved ? 
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Answer. I do not. 

Mr Edward Slow called by Complainant and sworn. 

1 . Question by Complainant. Are you a clerk in the Adju- 
tant General's office ? 

Answer. I am. 

2. Q^uestion by same. Do you recollect when the general 
order of the 24th Dec. last was issued ? 

This question was objected to as irrelevant by the Respondent, 
and then withdrawn. 

1. Question by Respondent, Do you know when the letter 
which 1 wrote to the governor was filed in the Adjutant General's 
office } 

Answer. No. 

The Adjutant General was again called. 

9. Question by Respondent. Is the filing of the letter from 
me to the governor in your hand writing ? 

Answer. It is. 

10. Question by same. When was the same received by you, 
and when was it filed ? 

Answer. I think it was received by me, the day but one 
after the date, but 1 am not positive. The indorsement was 
made upon it at the time I received it, and ' it was put on the 
file on my own table where I keep all letters and papers relating 
to matters in controver^. They are not JUed away^ until after 
the controversy is settled. It is a file, which relates solely to 
public afifairs, and is indorsed '^ Militia." 
• 11. Question by same. Was that letter put upon the files of 
the office by any special directions to you ? 

Answer. It was. 

12. Question by same. Is it according to military usage for 
a superior officer, to receive as official any communication from 
an officer under arrest? 

Answer. I don't know. I never knew a case like it. 

Question by Judge Advocate^ at the/equest of Complainant. 
Do you know of any impropriety in so receiving it } 

Answer. I do not, for the reason, that if the commander in 
chief had been satisfied with the apology or statement contained 
in it, he might have made it the ground of discharging him from 
arrest. 

Mr Newell A. Thompson again called. 

1 . Question by Respondent. Is the paper you hold like the 
company orders for warning the Cadets ? (marked 14) as fol- 
lows : 
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(14) 

Independent Cadets. 

The Independent Company of Cadets are ordered to assem^ 
ble at their armory, on Wednesday, the 4tfa day of January next, 
at 10 o'clock, A. M. in uniform complete, for escort duty. 
The roll will be called punctually at half past 10 o'clock. 
Per order of Lieut. Col. Grenville Temple Winthrop. 

N. A. Thompson, CUtIc. 

December 81, 1881. 

N. B. The corps will wear yellow buckskin gloves, a pattern 
of which may be seen at Messrs S. & A. H. Rhoades'. 
No plumes will be worn. 

Answer. Yes. 

2. Question by same. When were those orders distributed ? 
Answer. They w^ere given by me to a boy to distribute on 

Saturday, I think it was after dark. T directed him to distribute 
as many as he could. It was a stormy evening. The person 
whom I usually employed to distribute orders was at that time 
sick, which was my reason for giving them to a boy. 

3. Question by same. Do the company orders usually bear 
on their face " by order of the commander of the company," or 
" by order ?" 

Answer. They are usually "by order." That depends 
however entirely on myself. I was requested by Col. Winthrop 
to issue the order with his name on the face. His reason was 
the lateness of the date. I think he stated that he had received * 
no official order at that lime. 

4. Question by same. Was this the first occasion upon which 
Col. winthrop had appeared as Col. commanding the Cadets? 

Answer. It was. I do not know of his ever commanding 
the company before on any public occasion, though he has at 
driU. 

5. Question by same. What means has the Captain of the 
Cadets to compel the attendance of members, besides those pro- 
vided by law ? 

Answer. I think there is a clause in the constitution, author- 
izing the commander to call out the company on such occasions 
as he may deem necessary. I know of no means he has to 
compel them. 

6. Question by same. Is the company^ so constituted that 
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the fines provided by law, or by their by-bws have much prac- 
tical effect in compelling the appearance of members ? 

Answer. I think the fines have not much effect, so far as I 
can judge. 

7. Question by same. Do you know that it was peculiarly 
difficult to get members of the company to come out on this 
occasion ? 

Answer. I know it was. 

8. ^esiion by same. Do you know that great pains were 
taken by me to induce members to come out ? 

Answer. I do. 

9. Question by same. Was a new uniform provided by the 
company suited to that season of the year ? 

Answer. They obtained a winter dress, which they adopted 
as a new uniform. 

10. Question by same. Do you know whether I incurred 
great expense in procuring uniforms for men, who would not 
otherwise have come out ? 

Answer. I do not of my own knowledge. I know you 
urged men to come out, who were not on the roll for duty. 

11. Question by same. How many were out on that day ? 
How many were active members of the company ? How many 
were volunteers ? 

Answer. Twenty non-commissioned officers and privates. 
Those were active members. There were fifteen volunteers. 
Nine of the fifteen never had any connexion with the company 
before to my knowledge. 

12. Question by same. How many active members were on 
the roll of the company at that time ? 

Answer. I cannot tell without looking at the roll. 

13. Question by same. Was the weather on that day in- 
tensely cold, and was there much suffering from that cause ? 

Answer. It was intensely cold. As to the last I can say 
that I suffered very much. I took a severe cold and was con- 
^ned to my room seven or eight days and had medical atten- 
dance. Whether it was from that cause alone, I cannot say ; 
but it was immediately after. 

14. Question by same. Did Col. Wintfarop refuse to give 
permission to men to quit the ranks, according to your knowledge, 
on account of the cold ? 

Answer. While standing in line in front of the Old South, 
after returning the second time, I asked permission of Col. 
Winthrop to leave the lines for a short time to enable me to go 
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to my boarding-house, No. 13 Beacon Street, to get ray over- 
shoes, stating that my feet were very cold, and that I was ex- 
posing my health by standing there. He refused, on the ground 
that I should not have time, as he feared, before my return the 
services would be concluded, and that upon no consideration, 
would he have the company absent, when the services were 
concluded ; and if I left, others would wish to leave. 

15. Question by tame. Upon the return of the company to 
the meeting-house, the first time, how long were you kept 
drawn up ? 

Answer. I cannot say the precise time. I think ten minutes. 

16. Question by same. How far did you march and how 
long were you gone before a second return ? 

Answer. We marched down Milk Street, through Federal 
Street to Franklin Street, up Franklin Street, to Washington 
Sureet, and then to the Old South church. I cannot say the 
precise time. 

17. Question by same. How long did you wait the second 
time? 

Answer. I should think about the same length of time as 
before, though 1 cannot tell exactly. 

18. Question by same. Did you wait each time as long as 
the men could stand the cold ? 

Ansxoer. I canr answer only for myself. We waited each 
time longer than I could stand the cold, without experiencing 
considerable inconvenience from it. 

19. Question by same. How far did you go when you 
marched away after the second return? 

Answer. We went by the shortest distance to the Exchange. 

20. Question by same. What was done with the company 
at the Exchange ? 

Answer. They were marched into the basement hall and 
there ordered to remain with arms in hand. 

21. Question by same. Was refreshment distributed among 
the men? 

Answer. None to my knowledge. 

22. Question by same. How long did you remain there, and 
what induced you to remove ? 

Answer. The length of time I am unable to specify. I 
should think not more than ten minutes. The oraer of the 
commander was given upon the arrival of a messenger from the 
church stating that the sermon was ended. I don't know who 
the messenger was. 
20 
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23. Question by same. Did the company march thence im* 
mediately and in quick time to the meeting-bouse ? 

Answer, They did. 

24. Question by same. Did you when in Milk Street, see 
his excellency or some of his suite at or near the door of the 
meeting-house ? 

Answer. I don't remember that I did, though my impression 
is that I did, somewhere near the door of the meeting-bouse. 
I am certain I saw some of them between Milk and Winter 
Street. 

25. Question by same. Did the company move through 
Bromfield's Lane in regular double quick time ? 

Answer. They moved in column, through Bromfield's 
Lane in double quick time, and as regular as the travelling would 
admit. 

26. Question by same. Where did the company first halt, 
after passing through Bromfield's Lane ? 

Answer. I don't distinctly remember. 

27. Question by same. Did they move from the head of 
Bromfield's Lane toward Winter Street, in quick or in double 
quick time ? 

Answer. My position was on the left of the second company. 
The two first companies moved in quick time. By first and 
second companies I mean first and second companies in march- 
ing order ; of the rest I cannot speak. 

28. Question by same. Was you in your place in line, when 
his excellency turned the corner from Winter into Tremont 
Street ? 

Answer. I was in my place in line, when I first saw the 
Adjutant General, who was the only individual of the stafl!* I 
distinguished. 

29. Question by same. Were the rest of the company in 
line? 

Answer. I don't distinctly remember, my impression is they 
were. 

30. Question by same. Did you present arms by order, 
when you first saw the Adjutant General ? If so, by whose or- 
der? 

Answer. 1 presented arms by order, about the time I saw 
the Adjutant General. By whose order I cannot say, I think I 
heard the order. I know I presented arms and should not have 
done it without order. 

31. Question by same. Opposite what point in granite range, 
did you stand ? 
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Antwer. I was not particular to observe the point. 

32. Question by same. Was there a great crowd about the 
company at the time and much confusion in die crowd ? 

Answer. There was a great crowd about the company at 
the time, consisting mostly of boys, who were very noisy. 

S3. Question oy same. Was the company at the time, 
when you presented arms, in military order or in a scattered 
condition } 

Answer. After they presented arms they were, and re- 
mained in military order; until they were dismissed ; but I do 
not mean to be understood as saying they were not in military 
order before they presented arms, because I did not look behind 
me to see. 

34. Question hy same. Had the company been at any time 
previous, so far as you know, in a scattered condition } 

Answer. They had not, no more than was absolutely neces- 
sary in marching double quick time in a slippery road. 

35. Question by same. Was the snow where you were 
drawn up in Tremont Street beaten down hard and smooth like 
a path or not ? 

Answer. It was not, to the best of my recollection. 

36. Question by same. Did you or any member of' the 
company to your knowledge, at any time on that day, cross bii 
excellency's path or turn him from his course ? 

Answer. I did not myself, nor did I know that any mem- 
ber of the company did. 

37. Question by same. Had the company previously to 
this time, had a company training since the preceding May in- 
specuon } 

Answer. They paraded three times, exclusive of drills, and 
inchidins the excursion to Worcester. 

38. Question by same. Had the weather grown much 
colder, when you returned to the Old South, than it was when 
the procession entered it ? 

Answer. I felt it much more sensibly. 

39. Question by same. Did the company halt, after march- 
ing away the first time from the church } 

Answer. After delivering the escort, they marched through 
several of the principal streets to the Exchange, but whether 
they halted I do not remember, though my impression is they 
did not. 

40. Question by same. J)o you remember a countermarch 
in Milk Street after delivering the escort } 



i 



156 

Amwer. 1 do not. Aft^ delivering the escort we marched 
down Milk Street. 

This day Sergeant Rhoades having requested to be dismissed 
from further attendance on this Court Martial, Sergeant Ira 
Eldridge was detailed and attended the Court. 

Saturday, March 17, 9) o'clock, 1832. 

The Court met pursuant to adjournment. 

Present, Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday. 

The Respondent offered the records of the company of 
Cadets in evidence to show what has been the usual mode in 
which escort duty has been performed by said company. 

To this the Complainant objected, and the court gave him 
time to reduce his objection to writing. 

Mr Thompson was again called. 

6. ^eiiion by Complainant Do you know who left the 
general order of the 24th Dec, on the table, at the bouse where 
Major Capen boarded , on Friday evening } and if yea, who was it i 

Answer. I either laid that order on the table or gave it to 
Major Capen, I can't positively say which. 

7. Question byiame. From whom did you receive it? and 
when } 

Answer. From Col. Winthrop- I received it on Friday the 
30th Dec, last, before two o'clock in the aAemoon. Col. 
Winthrop gave me this order in his office — said he had waited 
and received no order, and he had sent for the order himself. 
He directed me to give it to Major Capen as soon as I saw him. 

8. Question by same. How long have you been clerk of 
the Cadets ? and how long a member ? 

Answer. Since October, 1830, and have been a member 
since March, 1830. 

9. Question by same. What office did Col. Winthrop hold 
in the company previous to his election as commander of it i 

Anstoer. The office of Adjutant. 

10. Question by same. Has he been present with the com« 
pany when on escort duty. 

Answer. He has with one exception since I have been a 
member. That exception was May 25, 1831. 
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11. Question by tame. What was the cause of the difficulty 
of getting the members of the comjpany to come out on Elec- 
tion day ? 

Answer. I don't know. 

12. Question by same. Had you then recently had ao 
election of officers ? 

Answer. We had. 

13. Question by same. Do you know what number of the 
Cadets turned out under Col. Baker, the last time he command- 
ed said company ? 

Answer. Thirtyfour privates and seven non-commissioned 
officers. 

14. Question by same. When was it that the company 
voted to have a new uniform ? 

Answer. November 2d, 1831. 

15. Question by same. Is it usual or not, for the command- 
ers of the Cadets to use their influence to get the honorary 
members, and others who usually do not turn out with them, 
to come out on days of public parade ? 

Answer. I don't know what has been the practice with 
former commanders. After Col. Winthrop's election, and pre- 
vious to the last parade, I have known him to urge honorary 
members to turn out. 

16. Question by same. When was your company last in- 
spected ? 

Answer. Dec. 30th, 1831. 

17. Question by same. How many members did it then 
contain ? 

Answer. Eightyone, according to the abstract. 

1 8. Question by same. When yoq went to the Exchange Cof- 
fee House the last time, did or did not the men remain under 
arms ? 

Answer. They did remain under arms, so far as I had an 
opportunity of observing. They stood round the room in mil- 
itary order. The room was not large enough to allow them to 
stand in line. 

19. Question by same. What streets did you come through 
to the church from the Exchange Coffee House the last time ? 

Answer. I think through Congress and Milk Streets. 

20. Question by same. Do you know that a messenger came 
to the Exchange ? 

Answer. Not of my own knowledge. 

21. Question by same. In what order did you march to 
the church f 
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Answer. In column. 

22. Question by same. Are you sure that you saw the gov<- 
ernor, or any of the officers of his military suite in Milk Street ? 

Answer. It is my impression that I did. I am sure I saw 
some of them after we turned the corner into Washington Street. 

23. Question by same. Did you see the governor at the head 
of Winter Street ? 

Answer. I did not distinguish him from any other person. 

24. Question by same. If you did not see him, how do 
you know that you did not cross his path or interrupt him ? 

Answer. I know the governor when I see him, and if I had 
run afoul of him, I should have known it. 

25. Question by same. By what order did the companj 
form line opposite granite range ? 

Answer. I heard no order to form line. 

26. Question by same. In what position was the company 
when you heard the order to present arms ? 

Ansv)er. I presume the company would not have been or-* 
dered to present arms, except they were in line. 

27. Question by same. Do you know the position they were 
in? 

Answer. I think I do. They were in line, I think. 

28. Question by same. Were they in parade order } 
Answer. If they were in line, they were in parade order. 

40. Question by Respondent. Will you describe in what 
part of the Exchange is the basement hall, to which the com- 
pany was marched ? 

Answer. On the north of the front entrance. 

4 1 . Question by same. Is the shortest route from that room 
to the church, through Congress Street ? 

Answer. I never measured the distance ; it appears to be. 

42. Question by same. Would it not be necessary to go up 
one flight of steps and down another, to go out of the other 
door 01 the Exchange ? 

Answer. It would. 

43. Qhuestion by same. Were you ordered at the head of 
Winter Street to wheel by companies ? 

Answer. I don't recollect any such order. I recollect no 
order by which we came into line. 

44. Question by same. If you heard no order, why did 
you take your place in line, and how did you get there } 

Answer. I knew the object of the commander. I saw 
others who were before me forming into line, and I consequently 
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formed there myself. I don't know how I got there. My im- 
pression is by files from the right. 

45. Question by same. How many active members of the 
company went out on their Worcester excursion ? 

Answer, Twentyfour non-commissioned officers and prt- 
Tates. 

46. Question by same. Was 1 present on the Election day 
of 1830 ? 

Answer. You was present on that Elecdon day, as Adjutant 
of the corps. 

47. Question by same. Had I ever before been present with 
the company ? 

Answer. Not to my knowledge. 

48. Question by same. When I handed you the order on 
Friday, Dec. 30th, did I then state to you, that I had just re- 
ceived it? 

Answer. I don't recollect the precise language ? 

49. Question by same. In that conversation were great 
complaints made that no order had been issued ? 

Ansfjoer, There were. 

29. Question by Complainant. Were there complaints of 
Major Capen's unwillingness to pass down the order, without 
its having passed the hands of the Major General or not ? 

Answer, There were not. 

Question by Col. Davis. Were the company in close or 
open order when they were ordered to present arms at granite 
range ? 

Answer. They were in open order. 

The Complainant here rested his case. 

Mr Henry W. Sargent was called by Respondent and 
sworn. 

1. Question by Respondent. What office did you hold on 
the last Election day in the company of Cadets ? 

Answer. Office of Adjutant. 

2. Question by same. In what manner was die company 
drawn up on delivering the escort at the meeting-house, and 
what were'its movements immediately subsequent? 

Answer. They were in line, with their rear to the church.. 
The right of the company were at or very near the head of 
Milk Street. The left extended nearly to the door of the 
church. They stood in open ranks with arras presented. 
After the procession had passed into the church, the company 
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carried arms, closed ranks and countermarched — • right face — 
left countermarch/ which brought the right of the company a 
few feet below the door of the church. They then formed 
column of companies, and commenced marching down the 
street. Just as the company had commenced marching in 
column, Col. Quincy passed through the music and first compa- 
ny, and gave me an order for Col. Winthrop, which was for the 
company to report themselves in more than half an hour, or 
half an hour and more, I don't know which — which order I 
reported to Col. Winthrop at the first halt, which was opposite 
or a few feet beyond a narrow passage way at the east end of 
the church, and nearly opposite Brigham's house. 

3. Question by same. State the whole conversation, which 
passed between Col. Quincy and yourself. 

Answer. After Col. Quincy had first given me the order, 
fearing that I did not understand him, I requested him to repeat 
it, which he did, as nearly as I recollect, as I have before stated 
it ; my impression is he also added, that when we repotted our- 
selves at the end of the half hour, he would either be out him- 
self, or send out and give us further orders, I have no recollec- 
tion that anything more passed between us. 

4. Question by same. How did you report the order to CoL 
Winthrop ? 

Answer. I reported I think twice ; the order and the con- 
versation, once as before stated, at the first halt ; the second 
time, as soon as we arrived at the Exchange, which was the se- 
cond halt. 

5. Question by same. After how long a time did the com- 
pany return to the meeting-house, and what measures were 
taken to receive an order in the meanwhile ? 

Answer. As soon as we arrived at the Exchange, the half 
hour having nearly expired, it being about 20 minutes, I sug- 
gested to Col. Winthrop the expediency of sending an ofiicer 
to the church, to receive the further orders which we expected 
from Col. Quincy, upon which. Orderly Sergeant Murdock 
was sent up to the church, with orders to wait till he had re- 
ceived a communication from Col. Quincy. After he had 
been absent ten or fifteen minutes, fearful from his not return- 
ing, that some accident had happened, the company was march- 
ed totlie church. After arriving there, they were wheeled into 
line and ordered arms. I then went into the church, with a view 
of discovering what had become of Murdock, I met him coming 
out at the inside door of the church. Upon asking the reason 
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of delay, he said he had received no order from Col. Quincy. 
He also added that Col. Quincy had evidendy seen him. I 
think his expression was, that he had caught his eye once or 
twice, but had made no communication to him. He said the 
sermon had progressed but a little way, and that it was evident, 
there would be some time before the services would cease, of 
all which conversation I informed Col. Winthrop. 

6. Question by same. How long were the company kept 
there at that time, and why were they marched away ? 

Answer, I imagine they were kept there 5 or 10 minutes. 
They were marched away for the purpose of keeping the men 
from freezing. They then marched down Milk Street, through 
Federal Street, up Franklin Street, and to the church, an inter- 
val of eight minutes, I should think ; perhaps not more than 
five or six : from six to eight minutes. They were again 
wheeled into line in front of the church, and ordered arms ; 
two members of the company, the same who marched on each 
side of the governor in coming from the State House, Mr 
Austin and Mr Tilden, were despatched to the porch and stood 
on each side of the passage way for the purpose of keeping the 
way clear from the crowd. Being again told by one of the 
constables at the door, and by one or two gentlemen whose 
names I know not, who were coming out of the church, that 
the services were not nearly through, the company were again 
marched to the Exchange, the men and the music both com- 
plaining very much of the cold by standing still ; but before 
we left the church, strict orders were left with Mr Braman to 
give us notice the moment the sermon was through. Before the 
company marched away, and I believe before he gave this or- 
der to Mr Braman, Col. Winthrop observed to me, that if he 
left Mr Braman in the church to give us notice the moment the 
sermon had concluded, that we should have ample time to re- 
turn to the church before the service had concluded, he being 
informed that a long prayer and anthem were to take place after 
the sermon. This conversation took place, 1 think, in the porch. 
The company was again marched to the Exchange. After 
arriving at the basement-room of the Exchange, strict orders 
were given not to leave the ranks. No refreshment of any kind 
was allowed. After a space of four or five minutes, Mr Bra- 
man came in and informed us the sermon had just finished, 
upon which the company were marched, quick time, through 
Congress Street, up Milk Street. As the head of the compa- 
ny arrived in sight of Washington Street, and nearly opposite 
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to the hotel in Milk Street, called the Mansion House, I ob« 
served the governor and suite just turning the comer of Milk 
Street into Washington Street. The company marched on at 
quick time up to Washington Street, and thence to the comer 
of Bromfield's Lane. After we had progressed a very short 
distance in Bromfield's Lane, Col. Winthrop changed the 
order to double quick, myself giving the order to trail arms ; 
after proceeding at double quick time up Bromfield's Lane, 
the company were halted, nearly opposite the house, where Dr 
Ingalls clid, or now does live, perhaps a little this side of Bum- 
stead Place ; part of the company I should think, were nearly 
opposite the house, whether the first or last part I cannot say. 
We immediately changed arms from a trail to shoulder, and were 
marched, I think, quick time, I am sure it was not double quick 
time, to vefy near the head of Winter Street, where I think the 
order was given to left into line^ wheels rear rank, open order, 
and present arms. I think between the order to left into line, 
wheel, and open ranks, and present arms, his excellency and 
suite turned the corner of Winter Street, so that by the time his 
excellency had reached the centre of the company on the 
side-walk, and certainly before he had reached the left, the 
company had performed the last order given to present arms. 
As his excellency was crossing from the side walk in Tremont 
Street to Park Street corner, two members of the company 
before mentioned, asked me, if they should go up to him with 
the intention of walking on each side, in the manner they had 
come from the State House. I directed them to do so, upon 
which they both went up, I think just before he reached the 
corner of Park Street, and while he was still in the street. 
His excellency and suite not noticing their services, they 
retired and came back to the company. The company in the 
meantime had shouldered arms, and closed ranks ; and I think 
by the time the two members before mentioned had arrived 
at their place, the company were countermarching. After they 
had countermarched, they formed open column of companies, 
and marched at common time, it might have been quick, up 
Park Street to the front of the State House, when they formed 
line and halted. I was then despatched by Col. Winthrop to 
the council chamber, to inform his excellency through Col. 
Quincy, that the Cadets were below and waited for further 
orders ; which I did, and received as an answer from Col. 
Quincy, that his excellency had no further orders for the Ca- 
dets, or words to that import ; which message I reported to Col. 
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Winlhrop, upon which the company were marched to the armo- 
ry at common time and dismissed. 

The Court here adjourned to meet again on Tuesday morn- 
ing next at 1 1 o'clock. 

Tuesday MoRifiifo, March 20, 1882. 

The Court met pursuant to adjournment. 

Present. Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of Saturday. 

Mr Sargent wished to correct his testimony of Saturday, 
and said that Col. Quincy when he gave him the orders as they 
were departing from the meeting-house, said that the company 
should report itself in half an hour and more, or, in half an 
hour or more, and when you return I will either be out or send 
out and give you further orders. 

Mr Sargent again called. 

7. Question by Respondent, What degree of pains do you 
know that I took to procure a suitable escort to come out on 
Election day ? 

Answer, A great deal of pains. I know that you procured 
two or three volunteers, and by your exertion with other mem- 
bers of the corps, others were procured. You was at great 
expense in procuring uniforms for the volunteers and paying 
for them. You procured six uniforms to my knowledge, if not 
more. 

8. Question by same. How long did the company remain at 
the meeting-house, after returning the second time, and why did 
they go away ? 

Answer. I should think from eight to twelve minutes. They 
went away because there was little probability of the sermon 
being finished under some time, on account of the extreme 
cold, and the extreme unwillingness of tlie company to remain 
longer ; there was also a funeral in the street, but I cannot 
swear whether that influenced the mind of the commander. 
The company's remaining there would have been a disturbance 
to the funeral. Col. oWinthrop told me, at the time, that he 
had been requested to remove his company. I saw a person 
speaking to Col. Winthrop about that time, but whether upon 
the subject of the funeral or not 1 do not know. 
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9. Question by same. What was the degree of sufieriog or 
complaiDt among the men on account of the cold? 

Answer. There appeared to be a good deal of suffering, 
and there was a great deal of complaint. 

10. Question by same. Did you receive from his excel- 
lency or any of his staff, any orders before taking up the escort 
at the State House ? if so what were they ? 

Answer. None to my recollection. We had an invitation 
to a coUation. 

11. Question by same. When you reported to me the or- 
ders you received at the meeting-house, was there any doubt 
or question between us as to the meaning of tliose orders ? 

Answer. There was. You asked me, twice I think, once 
certainly, what Col. Quincy meant by more than half an hour, 
and expressed a great deal of doubt as to the meaning of the 
order, and as to the time when he intended we should return. 

12. Question by same. Are the members of the Cadets, 
men used to great exposure and labor or otherwise ? 

Answer. I should think they were not men used to much 
exposure. They are generally professional men or students at 
some profession. 

13. Question by same. Did you see his excellency pass 
from Winter Street to Park Street ? 

Answer. I did. 

14. Question by same. Did he notice in any way the sa] 
lute paid by the company ? Please describe the manner in 
which he passed the company. 

Answer. He did not notice the salute in any way. He 
passed the company without the slightest notice in any way, 
looking neither to the right nor left, walking fast, quite fast, I 
should say. He crossed to Park Street as if he knew not that 
he passed the company. 

15. Question by same. Was he in a position to see the sit- 
uation of the company and to observe its salute ? 

Answer. It would have been impossible for him not to have 
seen the company. 

16. Question by same. What was your position at the time 
of the salute ? 

Answer. I was on the extreme right of the rear rank. 

17. Question by same. Were there any stragglers of the 
company between you and Bumstead Place, at the time the 
governor passed ? 

Answer. I should think that certainly there were none. 
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18. Question by same. Did any of the company intercept 
the governor, or turn him aside from his path ? 

Answer. 1 should say none. 

19. Question by same. Did you hear Col. Quincy's testimo- 
ny on this part of the transaction ? Was the same accurate or 
not, and in what particulars ? 

Answer. I heard it, it was not accurate, according to my 
knowledge of the subject, in respect to the governor's being 
interrupted by stragglers of the company, and also that tliese 
stragglers extended to Bumstead Place. I don't remember his 
testimony in other particulars. The centre of the street was 
beaten down, the snow I think was higher near the side-walk 
than in the centre of the street. The snow was very high be- 
hind the company, entirely obstiiicting all communication with 
the mall. There was a beaten pathway from the side- walk 
fronting the last house but one on the north end of the granite 
range, to Park Street comer. 

SO. Question by same. Is it or dnot your uty as adjutant 
to superintend the movement of all parts of the b attalion ? 

Answer. It is. 

21. Question by same. Did you observe the corps to be 
in a confused, or scattered condition at the time his excellency 
passed them b Tremont Street, or otherwise i 

Answer. They were not in a scattered condition, according 
to my recollection. 

1. Question by Complainemt. What is the distance between 
the door of the church and the lane at the end of it, where you 
made the first halt ? 

minswer. I should thmk twenty or thirty feet. 

2. Question by same. Into how many companies was your 
battalion formed, when you marched in colunm ? 

Answer. Into four. 

3. Question by same. What was the space between the 
companies ? 

Answer. The wheeling distance, or five or six feet. 

4. Question by same. When you halted at the end of the 
church, did you halt in column, or form a line } 

Answer. We halted in column. 

5. Question by sam^. Were the music at the head of the 
company ? 

Answer. They were. 

6. Question by same. What streets did you march through, 
when you left the church the first time in going to the Elk- 
change ? 
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Answer. Through Milk Street, Federal Street, Franklia 
Place, Franklin Street, Washington Street, Summer Street, 
High Street, Pearl Street, Milk Street, and Congress Street 

7. Question by seme. Did you have a collation, or refresh- 
ment at the Exchange after you arrived ? 

Answer. We did. 

8. Question by same. Did you sit down ? 

Answer. There were seats provided. I believe a majority 
sat down. 

9. Question by same. How long were you partaking of that 
collation ? 

Answer, Fifteen or twenty minutes. 

10. Question by same. At what time did you take up the 
escort at the State House ? 

Answer. I do not recollect. 

11. Question by same. At what time did you deliver it at 
the church ? 

Answer. I do not know. 

12. Question by same. When you went to the Exchange the 
second time, did all the company remain in the basement room ? 

Answer. All I believe with the exception of three. 

13. Question by same. Where did they go? 

Answer. They went and warmed their feet at the fire in 
the room, where we had the collation, which was the room op- 
posite the bar room, fronting on the lane. 

14. Question by same. Were the musicians with you in the 
basement room ? 

Ansioer. I believe none of the music left the basement room. 

15. Question by same. How many fire-places or stoves are 
there in that room ? 

Answer. There are no fire-places, and but one stove. 

1 6. Question by same. Did you see Mr Braman when he 
arrived, or hear him deliver his message ? 

Answer. I did not see him when be arrived, nor hear liim 
deliver his message to Col. Winthrop, but I heard him repeat 
his message to others. 

17. Question by same. How long was it after you heard 
this message, before the company were on their march i 

Answer. I think, at the time I heard this message, the com- 
pany were already moving. The right of the company perhaps 
were out of the house, I heard it on the sidewalk. 

18. Question bu same. When the company turned into 
Milk Street, were the drums and fifes playing, or the band ? 
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Answer. I believe the drums and fifes. 

14. Question by same. When did the band begin to play ? 

Answer. I think the band did not commence playing, until 
the company were in Park Street, after the governor had passed 
them. 1 am very confident that the band did play from about 
opposite Dr Warren's house to the State House. 

20. Question by same. How many musicians were out that 
day? 

Answer. From twentyfive to twentyseven in the whole. 

21. Question by same. What b the distance from the 
Mansion House in Milk Street to Washington Street ? 

Answer. I cannot form any computation. 

22. Question by same. When the company turned up Brom- 
field's Lane, how far ahead was the governor i 

Answer, My impression is that he was opposite, perhaps a 
little beyond Col. Gibbens's store. That store is three doors 
below Summer Street, two or three doors, perhaps four. 

23. Question by same. Was there a large or small procession 
with the governor at that time ? 

Answer. I believe extremely small. 

24. Question by same. How many military officers with 
him ? 

Answer, I believe but two or three. 

25. Question by same. How long did tlie company halt 
opposite Dr Inealls's house ? 

Answer, Hardly one moment. 

26. Question by same. Had all the members joined you be- 
fore you moved ? 

Answer, I believe they all had. 

27. Question by same. Had all the musicians ? 
Answer, They all had, I believe. 

28. Question by same. Who was the last member that came 
up when you halted at the head of Bumstead Place ? 

Answer. I believe Mr Perkins, but am not perfectly confi- 
dent ; I refer to the members of the company. 

29. Question by same. Are you sure that no member of the 
company, nor any musician joined you after you left Bumstead 
Place ? 

Answer, I should be unwilling to take my oath of it, but my 
impression is very strong, that no one did join us, after leaving 
Bumstead Place. 

30. Question by same. When you first met the governor at 
the head of Winter Street, was be in the middle of the street, or 
on the sidewalk i 
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Answer. He was on the sidewalk. 

31 . Question by same. On what part of the sidewalk ? 
Answer, I think that when he turned the corner he was on 

the middle of it, between Col. Quincy and the Adjutant General. 

32. Question by same. Did you see him when he turned 
the corner ? 

Answer. My impression i^ that I did, I certainly did, either 
as he turned the corner, or a second after, 1 heard a number of 
voices crying, there he i^, there he is. 

33. Question by same. Where was the right of the company 
at the time the order to present arms was given ? 

Answer. I believe opposite the first door in granite range. 

34. Question by same. Was the music on the right of die 
company? 

AnHuer. It was. 

35. Question by same. Was the company in double rank ? 
Answer. They were. 

36. Question iy same. W^hen the order was given to present 
arms,' did the officers take their proper positions, in front of the 
line? 

Answer. 1 do not recollect, my impression is they were in 
front. There is no change in the position of the officers, at that 
command. 

37. Question by same. Did they advance to their positions 
in front at the order, open ranks 1 

Answer. 1 believe that they did, but am not perfecdy con- 
fident. 

38. Question by same. What position did Col. Winthrop 
take at that order ? 

Answer. I have no recollection. 

39. Question by same. What was your own position ? 
Answer. My own was mv usual position, when the company 

^is in line, on the extreme right. 

40. Question by same. Did the standard salute ? 
Answer. 1 believe the standard was not out. 

41. Question by same. How far did the musicians extend 
beyond the right of the company when you formed the line at 
the head of Winter Street ? 

Answer. Nearly opposite the corner of Winter Street, four 
or five feet beyond the company. 

42. Question by same. Did the band play a march, or the 
drums ruffle ? 

Answer. I have no recoUectkui of anything of the kind. 
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43. Question by same. What were the places of Tilden 
and Austin in the company ? 

Answer, They were in the rear rank first company, I think 
Austin at the right hand and Tilden next to him. 

44. Question by same. When you marched up Park Street, 
did you see the governor before you ? 

Answer. I did, all the way up the street. 

45. Question by same. Who wa5 with him ? 

Answer. Same, as when he turned the comer of the street. 
The Adjutant General, Col. Quincy, and I believe Mr Sheriff 
Sumner and one or two more. 

46. Question by same. Was the Adjutant General and Col. 
Quincy by the side of the governor when the salute was ordered ? 

Answer. My impression is that they were by the side of 
him. They might have been a little behind him. 

47. Question by same. Did they continue with him irom 
the side walk of granite range up to the State House ? 

Answer. I believe that theyd id. 

48. Question by same. Was there a crowd between the 
company and the governor when they presented arms in front 
of granite range ? 

Answer. There was not a crowd, there might have been a 
few scattering people. 

49. Question by same. Was there noise and confusion ? 
Answer. A little, I should not say much. 

The court adjourned to meet at half past 3 o'clock this after- 
noon. 

Tuesday Afteknooic, March 20, 1682. 

The court met pursuant to adioumment. 

Present. Brig. Gen. William Peck, President. — Col. Thom- 
as Davis; Col. Charles Lane; Lieut. Col. Abijah Ellis; 
Lieut. Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

Capt. Sargent was again called. 

50. Question by Complainant. When did Tilden and Aus- 
tin first attempt to take their position at the side of the gov- 
ernor ? 

Answer. I think it was while he was crossing Tremont 
Street, and just before he arrived at Park Street comer. 

51. QueMtion by same. Which way did the company move 
on account of the funeral in Milk Street ? 

32 



i 
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Anawer, Down Milk Street, on the left side of the way. 

52. Question by same. Which way was the funeral pro- 
ceeding ? 

Answer, It was headed up Milk Street towards Washington 
Street 

53. Question by same. What would be the length of your 
company from the exureme right of the music, to the extreme 
left of the company when formed in line ? 

Answer. Tbirtyfive or forty feet. 

54. (Question by same. How many men had you to a com- 
pany that day ? 

Antwer. I believe there were five men in the front rank and 
four in the rear, making nine men in a company. 

22. Question by Respondent. Who were the three who 
went to the fire in another room at the Exchange? 

Answer. I don't recollect. 

23. Question by same. How many of the company did you 
observe to lose their place in goine up Bromfield's lane ? 

Answer. ' I cannot say, except Mr Perkins. 

24. Qu^tion by same. What was the object of the halt, at the 
head of Bromfield's lane ? 

Answer. To reduce the men into more order, than they 
could be in after movmg so quick, to change the time from 
double quick, and the arms from a trail to a shoulder. 

Question by Col. Lane. Were the members of the company , 
men of delicate or hardy habits ? 

Answer. Rather delicate than hardy. Men who had been 
in the habit of wearing overcoats or some outer garment all win- 
ter and who left them off that day. 

Question by Col. EUis. Did you see the governor pass 
round the left of the company in Tremont Street? 

Answer. I did considerably to the left. 

Question bv Judge Advocate. Can you say how much ? 

Answer. My impression is five or eieht feet, perhaps more. 

55. Question by Complainant. Did you complain of the 
cold yourself to Col. Winthrop? 

Answer. Only when standing still before the church. But 
I was not so liable to it as others for I carried no gun. 

Mr Theodore O. Thacher was called by Respondent and 
awom. 

1 . Question by Re^^ondent. What was your office and po- 
sition in the Cadets on Election day, and what were their ma- 
terial movements ? 

Ansioer. I bold the office of fourth sergeant, and had com- 
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mand of the tbird company from the right. The escort was 
delivered at the church as has been stated. After the company 
bad countermarched and brought the head of it down Milk 
Street, an order was given to halt. I saw Col. Quincy come out 
of the church, I presume to deliver the usual order. The conn 
pany marched to the Exchange, where they remained, I should 
think about fifteen nnnutes. They then returned to the church| 
formed in front of it, and remained long enough to excite a 
good deal of complaint among those members of the company 
who were around me and whom I was able to hear and see at 
the time, on account of the severity of the weather. Several 
of the company said they could not remain, though they were 
perfectly willing to march about the streets. After remaining 
there fifteen minutes, if not quite, they were marched 
round several of the streets and we returned to the church 
again, where they remained I should think, as long as they 
did the first time. They were then marched the shortest 
route back to the Exchange, into the basement room, where 
they formed as well as they could, and stood at ease. The or* 
der was given that each man should remain in his place. I 
went up stairs into a room, where we had had a collation, and there 
were one or two of the company there. I remained about, or 
nearly five minutes, when a man ran up and said that the Ca- 
dets had left the house and returned to the church. I imme- 
diately ran down and saw the head of the company, but not 
the music, turning into Congress Street. I ran to my place and 
marched to Milk Street. After turning into Milk Street, I saw 
what I took to be a part of the procession, at or near the door 
of the church. They seemed to me to be leaving the church. I 
saw what I took to be the uniform of the military ofiicers in 
the procession. As we went up Milk Street, I saw these 
same members of the procession turn into Washington Street 
I did not see them again till we got into Treniont Street. 
When the company amved at Bromfield's Lane, I heard the 
order given by Col. Winthrop« double quick step, and immedi- 
ately I heard the drum tap, I repeated the order to my compa- 
ny — when in Bromfield's Lane I looked round and saw a 
portion of my company with arms trailed and some with arms 
shouldered,] then gave the order to trail arms, not having heard 
it myself. When the whole company wheeled into Tremont 
Street, it was halted, the arms were changed to a shoulder 
and we marched quick time, till as I supposed the right 
of the company had got at or near Winter Street, I was 
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near the extreme left. The order was given to wheel into 
line. I then saw the governor and his suite at the cor- 
ner of Winter Street, on the side-walk. We were at 
open order, I heard the order given, present arms, I saw two 
members of the company go forward from the right of the 
company, but I don't know what became of them. I saw the 
governor and his suite as they were about crossing over Park 
Street. There was a crowd round them. The next time 
I saw them, they were in Park Street, on the side-walk. I did 
not see them approach the left of the company. Had the left of 
the company interfered with them as they crossed over, I should 
have seen it, because my position was near the left. I heard 
the order given, shoulder arms, close order, right face, left 
countermarch. At the bottom of Park Street the company 
broke into column and marched up quick time, and formed in 
line, in front of the State House. 

2. Question by same. How long after leaving the church the 
last time, was it before the company began to move from the 
Exchange ? 

Answer, I should think, between ten and fifteen minutes. 

3. Q^uestion by same. What officer in the Cadets usually 
orders changes of arms on the march ; and do the commanders 
of sections usually repeat the order ? 

Answer, The adjutant on the march usually gives the orders 
for a change of arms — it is usual for the commanders of 
sections to repeat the order. 

4. Question by same. Did any of your company fall in 
the rear in Bromneld's Lane ? If yea, who ? 

Answer. None. 

5. Question by same. Can you name the men who com- 
posed your section, and whether they were in their places in 
line, when the governor appeared at the head of Winter Street ? 

Answer, I can name them. Had they not been in their 
places at the time mentioned I should have known it. They 
were in line. They were Mr Andrews, Mr Charles T. Mur- 
dock, Sullivan Warren, Daniel F. Webster, who were in the front 
rank. Richard M. Chapman, William Elliot and Francis H» 
Gray composed the rear rank. 

6. Question by same. Did you see any of the men of the 
whole company out of their places at the head of Winter 
Street ? 

Answer, I did not, with the exception of the two men whom 
I before mentioned going from the right towards the governor. 
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7. Question by same. Can you name the persons, who 
composed the fourth company ? 

Answer, I cannot name all of them. I know Sergeant Warren 
who commanded it, and I remember two privates in the rear 
rank, Messrs Perkins and Adams, Mr Bryant was corporal. 
Mr Bryant has gone to New Orleans, Perkins to the South. 

8. Question by same. Did you see the governor pass round 
the left flank of the company ? 

Answer. I did not. 

9. Question by same. Was there or not considerable snow 
in Tremont Street ? 

Answer, There was, the company stood in the path or road, 
it was in the middle of the street in the carriage path, but there 
was snow so as to make it uncomfortable standing. 

10. Question by same. Do you know what degree of 
pains and expense the Respondent was at to procure an escort 
lor that day ? 

Answer. I know that he was at great pains and at great 
expense, it was by his efforts alone, that the company were able 
to bring out a sufficient number to make a respectable appear- 
ance. All the members of the company who were in Boston 
at that time, who were not prevented by sickness or the fear of 
exposure, did duty that day. It was necessary to obtain a 
sufficient number of volunteers to supply the places of the ab- 
sent, and he provided uniforms for eight or ten, who appeared 
in tliose uniforms. 

1. Question by Complainant, Were those volunteers, 
members of any other military company in this town ? 

Answer, None of them were to my knowledge. 

2. Question by same. To what company did they belong ? 
Answer, Some of them were attached to the college com- 
pany, I do not know how many. 

3. Question by same. To what company did the rest be- 
long ? 

Answer. I do not know that they belonged to any, some of 
the volunteers were, or had been attached to the Cadet com- 
pany. 

4. Question by same. What members of the company made 
complaint of the cold ? 

Answer, I do not remember particularly who made the 
complaints. I do remember that Mr Adams made complaint, I 
heard him say, this is what kills me ; I am willing to march about 
as much as ue colonel pleases, but I can't stand here» 
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5. Quution by same. Are you positive that, wbea commg 
up Milk SU'eet, you saw any of the officers ia uniform ? 

Answer. I did not say that I was positive ; I said, I thought 
I saw some members of the procession at or near the door of 
the church. 

6. Question by same. Were the members of the procession 
whom you saw turn into Washington Street, any of them in 
uniform ? 

Answer. By seeing what I took to be officers in uniform, I 
supposed it was members of the procession. 

7. Question by same. Was there a crowd around the 
company, or between the company and the governor in Tre- 
mont Street opposite granite range? 

Answer. There was. Whether it came with the company 
or with the procession, I cannot say, but it appeared to me to 
come with both. It interrupted my view of the governor. 

Mr Joseph Murdock was called by Respondent and sworn. 

1. Question by Respondent. What office do you hold, and 
what command had you in the Cadets on Election day ? 

Answer. The office of first sergeant, and I commanded the 
first company. 

2. Question by same. Were you sent to the meeting-house 
on that day ? Jffyea^ for what purpose, and how long did you 
remain there ? 

Answer. I was ordered by Capt. Sargent to go to the 
church and await Col. Quincy's orders. I remained there 
fifteen or twenty minutes. 

3. Question by same. Did Col. Quincy know of your pre- 
sence, and did you receive any communication from him ? 

Answer, I am not certain that he knew of my presence, I 
think I caught his eye several times while I remained there. I 
sat at the side of the church near the door. Col. Quincy was 
on the opposite side near the pulpit ; I made no signal ; I thought 
as [ had caught his eye that nothing else was necessary. . 

4. Question by same. Why and when did you leave the 
church? 

Answer. Because the company came up in about fifteen 
minutes. I heard their music, and looking out of the window 
I saw them. The music was loud enough to be distinctly heard 
throughout the meeting-house. 

5. Question by same. How long did the company remaifi, 
and was there or not, much suffering from the cold at that time ? 

Answer. I should think diey remained between ten and 
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fifteen roimites. I heard a good many complaints about me in 
the first company and felt it veiy severely myself. 

6. Question by same. How long did you remain there after 
your second return ? 

Answer. 1 should think about as long as the first time. 

7. Question by same. By what order did you move through 
Bromfield's Lane, and did any of your company fall in the 
rear? 

Answer. We moved at double quick time. None of my 
company fell in the rear to my knowledge, I turned several 
times to see. 

8. Question by same. Were the men of your company in 
their place in line, when the governor entered Tremont Street? 

Answer. They were. 

9. Question by same. Were, they at opened or closed 
ranks? 

Answer. Open ranks. 

10. Question by same. Did they or not, present arms, when 
his excellency appeared ? 

Answer. They did present arms. 

11. Question by same. Were these several movements 
made by regular order or not ? 

Ansvfer, They were made by regular order. 

12. Question by seme. Did you see the escort of the 22d 
of February, when they were dismissed near the Tremont 
house, and how did they move ofif? 

This question was withdrawn, it being admitted, that an order 
to move in double quick time, is a military order. 

Here the court adjourned to meet tomorrow morning at half 
past 9 o'clock. 

Wbdnssdat Morniwo, March 21, 1832. 

The court met pursuant to adjournment. 

Present Brig. (Jen. Wm. Peck, President. — Col. Thomas 
Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday. 

Mr Thacher wished to correct his testimony of yesterday by 
saying that he knew that Col. Winthrop provided " coats" for 
eight or ten persons instead of '^ uniforms.'' 

Mr Murdock was again called. 
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1. Question by Complainant, Did you join the company 
when they came up to the church the first time from the Ex- 
change ? 

Answer, I did. 

2. Question by same. Did you continue with them after- 
wards through the day ? 

Answer, I did. 

3. Question by same. What officers of the governor's staff 
were with him when he crossed Tremont Street ? 

Answer. I only remember the Adjutant General, and Col. 
Quincy. 

4. Question by same. Did they walk by the governor's 
side.^ 

Answer. I think they were a little in the rear. 

5. Question by same. Did they walk together? 
Answer, I cannot say positively. 

6. Question by same. Do you know where the governor 
was when you presented arms ? 

Answer. I think he was nearly opposite the extreme right 
of the music. 

7. Question by same ^ Where was that ? 

Answer, Opposite the corner of the first house in granite 
range. 

8. Question by same. Can you state positively, that it did 
not extend beyond the corner ? 

Answer. I cannot state positively^ but it is my impression, 
that it did not. 

9. Question by same. Was the order to present arras given 
in so audible a voice that the governor must have heard it ? 

Ansujer. I think it was, as he was nearer to Col. Winthrop 
than 1 was, and I heard it. 

Question by Col. Ellis. How near the side-walk was the 
company when in line in Tremont Street? 

Answer. Nearly the opposite side of the street towards the 
mall, I think there was a bank of snow between them and the 
rail of the common, which prevented their forming nearer, 

10. Question by Complainant, Was there a bank of snow 
between the company and the side-walk of granite range ? 

• Answer, I think there was, near the side-walk. 

Question by Judge Advocate. When the company returned 
to the meeting-house the first time, how long did you remain at 
your post, in the church after hearing their music and seeing 
them, as you before stated ? 
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Answer, I went directly out as soon as I saw tliem. 

Question by same. Did you return to your post again in the 
church ? 

Ansioer, I did not. 

13. Question by Respondent. Why did you not return? 

Answer. I was not ordered to. 

Question by Col. Davi^, Were the company when passmg 
up Bromfield's lane in close or open order ? 

Answer. In open order. 

Question by CoL Lane. Was the left of the company after 
arriving in Tremont Street, in a scattered condition, before they 
haked lo form line ? 

Answer. I did not observe them. 

Question by CoL DavU. Did the company act as Infantry 
or Light Infantry that day ? 

Answer. I cannot answer that question. 

Question by same. Were they at fixed bayonets or unfixed, 
when passing up Bromfield's lane ? 

Answer. I think they were fixed. 

Mr Joseph T. Adams called and sworn. 

1. Question by Respondent. Were you out with the Cadets 
on the 4th January last } If yea, what place did you occupy ? 

Answer. I was out on that occasion and occupied the right 
flank of the fourth company. I believe I was in the front rank. 

2. Question by same. Who commanded that station } 
Answer. I believe Sergeant Warren. 

3. Question by same. Were you in line or not, and did you 
not present arms to the governor in Tremont Street.^ 

Answer. I believe I did, I recollect that I was in line and we 
presented arms. 

4. Question by same. Were or were not your company in 
line also ? 

Answer. I should think they were, I did not observe any 
deficiency in number. 

5. Question by same. Did any, and if any, how many of 
your company fall in the, rear in passing up Bromfield's Lane i 

Answer. In one part of the lane, I was two or three paces 
in tlie rear myself, in consequence of having slipt, I observed one 
other a considerable distance in the rear, it was Mr Perkins. I 
recovered my place in the company before I got to the head of 
the lane. 

6. Question by same. Did you or not see any other of the 
whole company in the rear ? 

23 
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Answer. None to my recollection. 

7. Question by same. Did you or not suffer much from ex- 
posure to the cold OQ that day, while under arms ? 

Answer. I suffered very much while standing, particularly 
where there was snow, but none at all while on the march. 

1. Question by Complainant. Did you not prepare yourself 
to withstand the cold on that day by extra garments ? 

Answer. I prepared myself thoroughly, with the exception 
of my feet, I had no overshoes on. 

2. Question by same. Who gave the order to present arms 
in Tremont Street ? 

Answer. I don't recollect. 

3. Question by same. What order was given previous to 
that? 

Answer. I cannot undertake to say, I remember that some 
order was given, which we conformed to when we came into 
line. 

4. Question by same. Were your ranks ck>sed, when you 
were formed in line ? 

Answer. According to the best of my recoUection they were. 

5. Question by same. What was your first change of position 
from closed ranks ? 

Answer. I have no recollection. 

6. Question by same. Where was the governor when you 
presented arms? 

Answer. In front of cranite range ; my impression is that he 
was against the third building from the corner, though I cannot 
say with certainty. 

7. Question by same. Was the noise and confusion such 
that you could not hear the orders with precision ? 

Answer. I am not aware that there was any noise, which 
would have prevented me from hearing, I am not aware of any 
noise or confusion sufficient to interfere with the movements of 
the company. 

8. Question by same. Did you not hear a shouting among 
the multitude ? 

Answer. I heard some shouting, but not more than is usual 
when companies turn the corner of a street, perhaps not so 
much in consequence of there not being so many people there. 

9. Question by same. Was Mr Perkins in the company 
when you presented arms ? 

Ansv)er. I don't recoUect observing bis absence or his pre- 
sence. 
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10. Que$tion by same. Was Mr Perkins' position in the front 
or rear rank of your company ? 

Answer. My impression is it was in the front rank, though 1 
am not certain. 

11. Question by same. When you came by the church, and 
before you entered Bromfield's lane, did you move faster than 
a walk? 

Answer. I don't remember distincdy at what point we got 
out of a walk. ^ ^ 

12. Question by same. At what pace did you gqVp Brom- 
field's Lane? ^ 

Anstoer. At double quick time. 

13. Question by same. Did you walk or run ? 
Answer. We ran. 

14. Question by same. Did you run as fast as you could? 
Answer. I run as fast as I could, after I fell in the rear, but 

not as fast as I could when with my company. 

1 5. Qttestion by same. Where was it that you slipped ? 
Answer. Toward the lower part of the street, not far from 

the middle. 

16. Question by same. Were all the -company and musicians 
ahead oi you except Mr Perkins. 

Answer. I do not now recollect of seeing any other in the 
rear of me except Mr Perkins. 

17. Question by same. Were all the members of the company 
in their places as they ran through the lane ? 

Answer. They were not. 

18. Question by ^ame. Where were those who were not in 
their places ? 

Answer. Mr Perkins was in the rear most of the time, I was 
a part of the time and farther I know not. 

19. Question by same. Where did Mr Perkins join the com^ 
pany ? 

Answer. I know not. 

20. Question by same. Did your company halt m front of 
the church the last time, before they passed it ? 

Answer. If I remember correcUy, they did not. 

21. Question by same. When you were formed in line in 
Tremont Street, did the left of the company extend beyond 
the flagging stones at the crossing ? 

Answer. No. I should say it did not approach it by half 
the length of the company. 

8. Question by Respondent. Do you know what members 
composed the fourth company ? 
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Answer. Mr Perkins, Stetson, Corporal Bryant, I recollect 
no others. My recollection of the details of the operations of 
the company on that day are very imperfect, in consequence of 
my not having attended to the subject from that day to this, and 
because I have been much occupied about other matters. 

Major Henderson Inches, Jr, was called and sworn. 

1. Question hy Respondent. What oiSice do you hold ia 
the Cadets? 

Answer. That of first Lieutenant, with the rank of Major. 

2. ^ii^stion by same. Do you know any fact bearing upon 
the charge of disrespect towards the governor by myself? 

Answer. Great exertions were made by you to get out a 
large number of men, considerable expense was incurred in 
providing uniforms as an inducement to individuals to come out. 
I am not aware of anything omitted. On the governor's de- 
scent from the State House to the gate, the company presenting 
arms, you turned to me and ordered me to direct the band to 
play until the governor replaced his hat, observing that he was 
entitled to a full march. Your efforts to overtake the governor, 
I supposed to be to repair the omission or neglect, and not from 
any motives of disrespect. 

3. Question by same. From any conversations held by you 
with me that day, or acts done, did you infer any disrespect on 
my part towards the governor ? 

Answer. Not the slightest. 

4. Q^nestion by same. What pains were taken to your know- 
ledge to insure a punctual attendance at the roeeting-house, at 
the close of the services ? ^ 

Answer. As I heard no order given I cannot state. 

5. Question by same. Were the company in military order 
or in a scattered condition In Tremont Street ? 

Answer. The right wing of which I had the command were 
in military order, I do not mean by this, that the left wing was 
otherwise. 

6. Question by same. Were you at opened or closed ranks, 
when his excellency appeared, and did the company or not 
present arms ? 

. Answer. As soon as I saw his excellency, open order was 
taken by the soldiers under my command, and arms presented. 

7. Question by same. What notice was taken of the salute? 
minswer. None that I saw except avoiding the company. 

8. Question by sam^e. Did you see his excellency cross 
Tremont Street ? If yea, did any of the corps intercept him ? 
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Answer. In consequence of the density of the crowd, I 
don't recollect positively to have seen his excellency and suite, 
until they were stepping up on to the side-walk at Park Street 
corner, when I saw the Adjutant General. When ftaw the 
Adjutant General step up as I stated on to the side-walk by 
Park Street church, the company had commenced counter- 
marching. How far the governor went to the left of the com- 
pany, I cannot tell. 

9. Question by same. Did the left extend beyond the usual 
crossing place ? 

Answer. I should not think it possible that it could. 

10. Question by same. How long did you remain in front 
of the Old South on your first return, and why did you re- 
move? 

Answer. We remained, I should think, five or ten minutes, 
perhaps ten. We removed because some one from the interior 
of the church informed us, that the sermon was not probably 
half completed, and because of the extreme severity of the 
weather. 

1 1. Question by same. How long did you remain in front, od 
your second return to the church ? 

Answer. Longer than the first time. Guards were posted 
at the door, and I have a strong impression that the company 
took open order. Some one at the church door, observed 
upon the extreme severity of the weather, and that the sermon 
would not be completed for a long time. He said it vfas im- 

Eossible for the company to remain there, and observed, we had 
etter go to some shelter, leaving a person to give us notice 
when the services were drawing to a close. 

12. Question by same. Would it in your opinion, as an 
officer, have been safe and prudent to have kept men drawn 
up under arms, on that day, longer at any one time, than I did ? 

Answer. I don't know that five minutes more, or ten min- 
utes more would have frozen them, but I should not think it 
was prudent to have kept them longer. I have seen regulars 
in different countries, with additional clothing, in much less se- 
vere weather. 

13. Question by same.. Did you take any cold yourself? 
Answer. I did not, I took the precaution of putting on ad- 
ditional clothing, aud am not accustomed to wearing overshoes. 

The court adjourned to meet at half past one o'clock. 
The court met pursuant to adjournment. 
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Present. Brig. Gen. Wm. Peck, President — Col. Thomas 
Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut« 
Col. Luther Eaton. 

The nespondent was called and answered. 

The Complainant was called and answered. 

Major Inches was again called. 

1. Question by Complainant. Did you and Col. Wintbrop 
call at my house on the Sunday previous to the Election day, 
to confer with me on the subject of the parade? 

Answer. We did. 

2. Question by same. Did Col. Wintbrop make any com- 

!)laint to me at that time that he had not received bis orders 
or parade ? 
Answer. I do not recollect that he did. 

3. Question by same. Were the arrangements which he pro- 
posed complied with on my part ? 

Answer. I believe they were, I recollect no arrangement 
except with respect to the collation, and that was complied with. 

4. Question by same. Did you see the governor from the 
time he passed the corner of Winter Street, until after be arriv- 
ed at Park Street corner ? 

Answer. I think I saw him for a few paces, after he passed 
the comer of Winter Street, but not again until he reached 
Park Street corner, I think I did not see bim step upon the 
side-walk, but I saw him going up Park Street. 

5. Question by same. Did you see where Tilden and Aus- 
tin first presented themselves at his side ? 

Answer. I did not. 

Question by Col. EUis. Do you know what part of the 
company the governor was opposite when they presented arms in 
Tremont Street ? 

Answer. I cannot say. 

Question by same. How did the govemer avoid the com- 
pany? 

Answer. By passing rapidly along upon the side-walk with 
a portion of the crowd between him and the company ; and I 
did not see him acknowledge the salute by raising his band to 
bis hat, which I believe is customary. 

Question by Col. Davis. How do you know the governor 
passed rapidly by the company, if you did not see him only 
immediately after be turned the corner ? 

Answer. While I did see him he passed rapidly. After 
that 1 saw the Adjutant General moving a quick step, and if bis 
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excellency was near him, he must have moved in the same 
manner. 

Question by same. Was there a great crowd between the 
company and the go/ernor at the time he passed ? 

Answer. There was at the time he passed me. 

6. Question by Complainant. Was Col. Quincy with him 
at the time you saw him ? 

Answer. I cannot state positively, his dress being dark, and 
I being near sighted, I could not distinguish. 

14. Question by Respondent. If you could not distinguish 
Col. Qumcy, how were you enabled to distinguish the Adjutant 
General ? 

Answer. Col. Quincy's dress is of a dark color, and his 
feathers also. The Adjutant General's feathers are white, and 
bis dress is more highly ornamented ? 

15. Question by same. In the conversation with the Adju- 
tant General on Sunday, was anything said of the company's 
going to the Exchange ? 

Answer. I think there was. It was stated as a reason why 
the collation at the State House need not be so extensive as 
formerly. 

16. Question by same. Where was your position when the 
governor entered Tremont Street, and did you or did you not 
see him up to the time of his passing you ? 

Answer. My position was in front of the centre of the 
right ring. I do not mean to say that I saw his excellency all 
the time until he passed me. 

17. Question by same. Did you see him at the time of his 
passing you ? 

Answer. I saw him about the time, but I can't say as it was 
when he was exactly opposite me. 

Question by Judge Advocate. Can you say that you saw 
him at the time the order was given to present arms ? 

Answer. I don't know that I can, nor can I say iy whom 
that order was given. 

19. Question by seme. How long was it after you left the 
Old South church the last time, before you passed by it in 
your march to take up the escort i 

Answer. I should think it could not have exceeded ten or 
twelve mbutes. 

Mr Moses Mann was called by Respondent and sworn. 

1. Question by Respondent. Do you belong to the Boston 
band, and were you out with the Cadets on the 4th January 
last.^ 
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Answer. 1 do, and was out on that day, but not on ddty, I 
went with the band, but did not play. 

2. Question by same. Was it difficult for the band to play 
on account of the inclemency of the weather ? 

I Answer. It was. The instruments froze on that day, so that it 
was almost impossible to play, the trombones froze so that we 
could not slide them, and they had to be thawed out at every 
place we stopped. The trumpet froze so we were obliged to send 
for another. Some of the keys of the clarionets froze so that the 
leathers were pulled off — one clarionet was so frozen that it 
was checked or split. 

3. Question by same. Do you know whether any members 
of the band complained of the cold to Col. Winthrop and 
urged him to remove from the meeting-house ? 

Answer. I heard no one complain to Col. Winthrop, though 
I heard much complaint. 

4. Question by same. At the time the company last removed 
from the meeting-house, could the band, without thawing their 
instruments, have suitably played a march ? 

Ansioer. They could not, unless it was played with the ser- 
pent, the bass horn, the bass drum and cymbals. 

5. ^uestien by same. Did you remain behind at the meeting- 
house and carry a notice to the company ? If yea, state the 
circumstances. 

Answer. After the company first returned to the meeting- 
house, I thought I would remain there to give them notice. 
When the sermon was drawing to a close I went down to give 
them notice, and found that Mr Braman had already done it. 

6. Question by same. How long was it from the time you 
left the meeting-house until the company passed it ? 

Answer, I returned immediately and I should think it was 
;ibout three minutes, as I have been the ground over since, and 
it took me just three minutes, I ran both ways. 

The court adjourned to meet tomorrow morning at half past 
9 o'clock. 

Thursday, March 22, 1832. 

The Court met pursuant to adjournment. 

Present. Brig. Gen. William Peck, President. — Col. 
Thomas Davis ; Col. Charles Lane ; Lieut. Col. Abijah 
Ellis ; Lieut. Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday. 
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Mr Joseph T. Adams, wished to correct his testimony of 
yesterday by saying that he was in the " rear rank" instead of 
the " front rank" of his company. 

Major Inches, wished to correct his testimony of yesterday, 
by saying that one reason why he did not see the governor all 
the time as he was approaching the company from the head of 
Winter Street, was that he was personally engaged in super- 
intending the formation of the company, and that he stood near- 
ly facing the company, and occasionally looked round over his 
shoulder towards the governor. 

Mr Moses Mann was again called. 

7. Quesiion by Respondent. Did it take you three minutes 
to go and return, or three minutes each way, when you went 
from the meeting-house to the Exchange ? 

Answer. It took me three minutes to go to the Exchange 
and back again, I ran b6ih ways on Election day. It might have 
taken me a little longer on Election day, because as I was return- 
ing I met two young men going down and I stopped to tell 
them that the Cadets were on the march when I got to the 
Exchange. 

8. Question by same. Was the sermon actually finished 
when you left the church ? 

Answer. It was very near. I think I heard the organ play as 
I was going down street. 

9. Question by same. Were the services entirely closed, 
when you returned to the meeting-house ? State what you found 
there on your return. 

Answer. They were closed ; as I came within about a rod 
or two of the meeting-house, the governor came to the door. 
He looked up and down street, and not seeing the Cadets, start- 
ed in an instant. 

10. Question by same. Did be walk off last or slow ? 
Answer. Very fast. 

11. Question by same. Was there at that time any indica- 
tion of tne approach of the company ? 

Answer. There was, I distinctly beard the drums tapping. 
The company came so fast that they could not beat regular 
time. 

12. Question by same. How long after his excellency left 
the door, was it, before the company arrived ? 

Answer. I should not think it was a minute. 

1 3. Question by same. How far was his excellency froni 
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the corner of Milk Street when the company cama against the 
meeting-house? 

Answer. I should think fifteen or twenty rods, I should not 
think it was twenty. It appeared to me he was about opposite 
Mr Parker's library. I was standing at this time, at the comer of 
the Old South, by Washington Street. 

14. Question by same. Did you see the Cadets in Tremont 
Street ? If yea, describe all you saw respecting them. 

Answer, I did not see the Cadets pass through Bromfield's 
Lane, they were at the upper end of the lane, when I entered it. 
When I got into Tremont Street they appeared to be near the head 
of Winter Street. Being out of breath from the run I had, I 
walked along leisurely, and when I got opposite Park Street 
church, they had countermarched and were going up Park 
Street. 

15. Question by same. In what position were they when 
you first saw them ? 

Answer. I can't describe particularly. There was a crowd, 
and I was some distance from them. 

1. Question by Complainant. Did you follow the Cadets 
after they passed the church to Bromfield's Lane ? 

Answer. 1 did as soon as they passed, but did not go as fast 
as they did. 

2. Question by same. What streets did you go through on 
Election day from the church to the Exchange to noti^ the 
Cadets? 

Answer. I passed down Milk Street into Devonshire Street* 

3. Question by same. Did you go into the Exchange ? 
Answer. I did. 

4. Question by same. Where were the Cadets when you 
arrived? 

Amwer. They were in Congress Street and on the march. 
6. Question oy same. Did you follow them through Con- 
gress Street on your return ? 

Answer. I did not, I returned through Devonshire Street 

6. Question by same. Did you see any of the Cadets ? 
Answer. None at all, until they came near the meeting*» 

house. 

7. Question by same. Where were they when you came out 
of Devonshire otreet into Milk Street ? 

Answer. I think they must have been in Milk Street, judg- 
ing from the tap of the drum ; but I did not see them, 1 did pot 
look to see them^ 
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8. Question by same. Where was you when the goVeraof 
Came out of the door of the church ? 

Answer. A rod or two below the meeting-house door. 

9. Question by same. Was there a crowd about there ? 
Answer. There was something of a crowd. 

10. Question by same. Where was the governor when you 
turned up Bromfield's Lane ? 

Answer. I don't recollect seeing him. 

11. Question by same. How many instruments were there 
in the band that day, and what were they ? 

Answer. There were five clarionets, one octave flute, two 
French horns, one Kent bugle, one trumpet, three trombones, 
one bass horn, one serpent, a bass drum, and the cymbals. I 
do not think I have mentioned all ; there were eighteen in the 
band that day. 

12. Question by same. Did you walk in the band ? 
Answer, When the company came from the church to the 

Exchange the first time, I left them and went into the church, t 
did not join them again, until they got up to the State House : 
I did not walk in the band, but kept alongside of them. 

13. Question by same. Was you with the band at the State 
House, when they first took up the escort ? 

Answer. I was close to them . 

14. Question by same. How long was it after the band cam0 
out of the State House, before they saluted the governor ? 

Answer. I can't state distinctly the length of time, perhaps 
seven or eight minutes. 

15. Question by same. When did the instruments first 
freeze up? 

Answer. Some of them froze in going up to the State House 
the first time, the valve trombone and the valve trumpet, I think 
it was. I think it was there that we had to change the trumpet* 
Some of the other instruments were frozen when we went to 
the Exchange the first time. When we stopped playing, the 
keys of the clarionets would freeze down. 

16. Question by same. Did the band play as they approach-' 
ed the Exchange the first time ? 

Anstver. I believe they tried to play as the company went in. 

17. Question by same. Did the band play all the way from 
the State House, until they got to the Exchange ? 

Answer. The band played until they got almost to the Old 
South, there was then a short stop ; as the governor and proce^^ 
sion passed they played again. They afterwards commenced 
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iDg ID Federal Street, played up Franklia Street, througb 
Washington Street, and part way down Summer Street, when 
the drums and fifes played, and I don't remember tliat the band 
played again until they came to the Exchange. 

18. Question by same. Have you not known the keyed in- 
struments freeze up in much less severe weather than that on 
Election day ? 

Answer. I have known them to freeze up on serenades in 
the winter time and at funerals ; I don't recollect but one funeral ; 
whether the weatlier was more or less severe I cannot tell ; I 
should think less severe. 

19. Question by same. Do you know whether all the clari- 
onets were frozen up so as to become useless ? 

Answer. I don't know. 

Question by Judge Advocate. What position did you occu- 
py in the church while you were there ? 

Answer. I think I took the second pew to the right hand 
from the door. 

Ouestion by sams. Did you remain there until you went to 
the Exchange to notify the company ? 

Answer. I did all the time. 

Mr George Robinson was called by Respondent and sworn. 

1. Question by Respondent. Was you at the Old South 
last Election day ? If so in what capaciQr ? 

Answer. I was there as a constable, 1 was appointed to at- 
tend the procession. 

2. Question by same. Were you in the church when the 
services were drawing to a close, and for what purpose did you 
leave it ? 

Answer. \ I was. I left the church when Mr Dean was just 
about closing his sermon. A few minutes before he closed the 
sermon, I requested Mr Braman to go immediately for the 
Cadets. He started immediately, and I followed him to the 
door. Directly after, Mr Braman started upon the run, I pass- 
ed inside the porch but not into the meeting-house, and the 
organ be^n to play immediately. Mr Quincy made his appear- 
ance at the door, and inquired for the company. I told him 1 
had despatched a messenger for the company, and in all proba- 
bility, they would be there in a few minutes. Col. Quincy stood 
there a short time, I should say not more than a minute or two. 
He stood there k>ng enough to ask where the company was, I 
told him I presumed they were on the march or at the Exchange, 
observing to biro that the company had been at the meetiog-honse 
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tDd staid fome time. I further told Col. Quincy that I despatch- 
ed a messenger to notify the company, as soon as I observed 
that the sermon was about closing, and that they would probably 
be back in a few minutes. When the company were at the 
meeting-house the last time, an officer of the company, I don't 
know who, asked me how much longer it would be, before the 
sermon would close, and I told him it was impossible for me 
to tell, as I observed to him, that I thought they might be absent 
with safety fifteen minutes, and if the time was short of that, 
there was a messenger at band ready to give them notice. 

3. Question by same. What services were performed after the 
sermon ? and are there usually any on such occasions ? 

Answer, I don't know that any services were performed after 
the sermon, as I was not in the house. I was surprised to find 
that the services were closed ; my impression is, that there 
usually is a short prayer and singing on such occasions. 

4. Question by same. Did you know where the company had 
gone ? 

Answer. I did not. 

5. Question by same. Did you walk with the governor from 
the church door ? If so, at what pace did he walk ? 

Answer. L did, he walked pretty quick. It was rather 
quicker time than that in which we marched to the meeting- 
bouse. 

6. Question by same. Did you find it difficult to keep up 
with him ? 

Answer. No, 1 can't say I found it difficult. It was my 
business to keep up with him, and if he had walked faster I 
should have kept up with him. 

1. Question by Complainant. Do you know whether the 
officer to whom you said that the services would not probably 
close under fifteen minutes, related that conversation to Col. 
Winthrop? 

Answer. I do not 

2. Question by same. What did Col. Quincy say, when 
you told him that you had despatched a messenger for the com-^ 
pany? 

Answer. I don't recollect that he said anything. 

3. Question by same. Where did you tell Mr Braman to 
go, when you sent him for the company ? 

Answer. I told him to run as fast as he could for the com- 

riny, but I did not tell him where to go, he knew his businessi 
supposed. 
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4. Question by same. Where was Col. Quincy at the time 
you had this conversation with him ? 

Answer. T think he was standing on the lower step of the 
porch door. 

5. Q^uestion by same. Were there many people about 
there ? 

Answer. Very few. 

6. Question by same. Are you sure that Col. Quincy heard 
what you said ? 

Answer. I am not, he made no reply. 

Mr Elbridge Gerry Austin called by Respondent and sworn. 

1. Question by Respondent. Are you a member of the 
Cadets ? What place did you occupy on Election day, and 
what duty were you detailed to perform ? 

Answer. I am a member of the Cadets. I was on the 
extreme right of the rear rank of the first section, and in the 
escort from the State House to the church, I marched on the 
left of his excellency and suite to keep off the crowd. 

2. Question by sams. Were you directed to take a similar 
place at the head of Winter Street? If yea, state what you 
did. 

Answer. After the company were in line at the head of 
Winter Street I asked Captain Sargent if we (meaning Tildea 
and myself) should resume our places. He replied " yes'** 
I then stept from the rear rank, passed between the music and 
the front rank, in front of the company and by the side of the 
governor. The governor was moving very rapidly, a great 
many people were around him, the boys and crowd. He stept 
on to the side-walk from the middle of the street, and Col. 
Quincy passed at that time between me and the governor, and I 
followed till I got to the vestry door of Park Street church ; I 
there stopt, as I found that the governor did not intend to re- 
ceive the escort and had continued his pace up the side-walk, 
moving rapidly. I then returned to the company, which in the 
meantime had countermarched so as to face up Park Street 
with the right of the company. 

3. Queuion by same. When you passed round the left 
wing of the company to join the governor, was the same in 
military order or m a scattered condition ; and were any mem* 
bers of the company straggling up from Bumstead Place, as 
testified by Col. Quincy ? 

Answer. The company appeared to me to be in line, inr 
perfect military order, I don't know that I saw any merobevs 
out of their place. 
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4. Question by same. How did you present yourself to 
the notice of the governor and how did he indicate to you that 
he did not accept your escort ? 

Answer, 1 came directly from the rear rank of the com- 
pany and marched straight to the governor, but he moved so 
rapidly I had no chance of passing a salute, and with great 
difficulty kept up with him. He indicated to me in no other 
manner that he did not accept the escort. He looked straight 
forward. 

5. Question by same. Did you see Mr Tilden approach on 
the other side of the governor, and how was he received ? 

Answer, I saw Tilden only at the time he was moving 
from the ranks and when he was returning, I returned before he 
did. 

6. Question by same. Where was the governor when you 
left your place in line, and where did you join him ? 

Answer. He was about half way between granite range 
and Park Street church, when I first saw him, and I joined him 
between the middle of the street, and the side-walk at Park 
Street corner. 

7. Question by same. Was the governor intercepted or 
turned out of his course by any of the company ? 

Answer. I think not, I saw no one. 

8. Question by same. Must you not have seen it, had it 
happened ? 

Answer. I should. 

The court adjourned to meet again at twenty minutes past 
one o'clock this afternoon. 

ArTSRNOOif, March 22, 1882. 

The Court met pursuant to adjournment. 

Present. Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

Mr Austin was again called. 

L Question by Complainant. Were the music on your 
right, when the company was formed in line in Tremont Street ? 

Answer, They were. 

2. Question by same. Where was the right of your com- 
pany at that time : 
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Answer. My impression is that the right of the company:, 
exclusive of the music, was about against the second door in 
granite range. 

3. Question by same. Where was its left, when you pass- 
ed it ? 

Answer. The left of the company extended to nearly 
opposite the corner of the mall fence. It did not cross the 
flagging stones between granite range and Park Street corner. 

4. Question by same. How did the company face, when it 
was formed in line ? 

Answer. I can't state positively. My recollection is in* 
idistinct. 

5. Question by same. Was there a crowd about the gov- 
ernor when he crossed from the granite range to Park Street ? 

Answer. The crowd when he crossed was on his right side. 
There was no crowd between him and the company. When he 
stept on to the side-walk he was then surrounded by a crowd. 

6. Question by same. Was there a crowd in front of the 
company, when you marched to the head of Winter Street in 
column ? 

Answer. Being in the rear rank I could not see whether 
there was a crowd in front of tlie company ; there was no more 
at the side than usual. 

7. Question by same. Were there many persons on the 
side of the governor, when, he met the company ? 

Answer. I can't slate. 

Question by Col. Davis. Was there any crowd between 
ihe company and the governor at the time he passed ? 

Answer. There was not. 

Question by same. Did you see the governor all the time 
that he was passing the company ? 

Answer. I did. 

Question by sam£. How far from the left flank of the com- 
pany was the governor when he crossed the street ? 

Answer. From twenty to thirty feet. 

Question by Judge Advocate. When the company was 
drawn up in line which way did it face } 

Answer. My impression is that the company was drawn up 
diagonally between the head of Winter Street and Park Street 
comer, and rather facing Hamilton Place. 

Question by President. Which flank of the company did 
the governor pass nearest to ? 

Amwer. In my judgment, the left. There was not a great 
deal of diflerence. 
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Mr Daniel Parkman was called by Respondent and sworn. 

1. Question by Respondent. What is the usual length of 
the services after the sermon on election daj, and what are your 
means of knowledge ? 

Answer. From fifteen to twenty minutes. I have generally 
for the last twenty years attended the latter part of the services 
at the Old South, for the purpose of ascertaining at what time 
or how soon the services would be concluded, and what time 
might be calculated upon, after the sermon was concluded 4o the 
time the procession would leave the church. At the expiration 
of the sermon, I have uniformly left the church, and have al- 
most uniformly found that from fifteen to twenty minutes have 
expired from that time until the services were entirely closed, as 
from twenty to thirty of the persons composing that procession 
have reported themselves at my father's house for dinner, with- 
out waiting the delay of the escort — they themselves came as 
soon as possible. A good many of the clergy have, for the 
last forty years, dined at my father's house, and some one has 
been detaUed to give notice. 

Question by same. Were you formerly a member of the 
Cadets, and had you at that time any experience upon the 
subject? 

Answer. I was sixteen years ago an active member of the 
Cadet company. When under the command of Col. Lee, I 
recollect more than once on Election days, waiting before the 
Old South, (after we heard the singing commence) to receive 
the governor, more than seven minutes, the prayer having inter- 
vened, as I supposed from seeing the clergymen and the con- 
gregation standing. My impression about the prayer's inter- 
vening is strengthened, from the circumstance that the chaplains 
of the two Houses officiate on that occasion ; one making the 
long prayer and the other the short one ; on the fourth of July 
there is no second prayer. 

'3. Question by same. Do you know anything about the recent 
practice ? 

Ansioer. I have no reason to suppose it is difierent. I have 
usually left the church when the sermon has closed, have run 
home and in fifteen or eighteen minutes afterwards, th6 clergy- 
men have Arrived there. 

4. Question by same. Did you attend the services at the 
church the last Election day ? 

Answer. I did not, we had no company on that day. 
1. Question by Complainant. Where did your father live ? 
25 
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Answer, In Bowdoin Square. 

2. Question by same. Did not the clergymen usually come 
together ? 

Answer. As a whole they did. But one or two were pecu- 
liarly remarkable for being on the spot two or three minutes in 
advance. 

3. Question by same. How far is it from your father's resi- 
dence to the Old South church ? 

Answer. Three minutes' walk. It is a quarter of a mile. 

5. Question by Respondent, did you reckon the fifteen or 
twenty minutes up to the time of the arrival of the first of the 
company at your father's house, or that of the main body ? 

Answer. I reckon that the two gentlemen who used to 
come first were there in from fifteen to sixteen minutes, and the 
balance in about two minutes after. The first two must have 
have left the church a little before the services were over. 

Mr Joel R. Mann was called by Respondent and sworn. 

1. Question by Respondent. Were you out with the Ca- 
dets on Election day ? If so, in what capacity ? 

Answer. I was out with them in the band, of which I am 
a member. I was the leader of the band and played the clari- 
onet. 

2. Question ]by same. Did you personally request Col. 
Wnthrop to leave the meetine-house on that day ? If so, why ? 

Answer. I told Col. Wmthrop if we stopt there long, it 
was so cold we should not be able to play any, as the mstru- 
ments were considerably frozen. This was the first time we 
came to the meeting-house from the Exchange. I told him so 
several times in the course of the day. 

3. Question by same. Did you tell him so the last time 
the company was baited before the church ? 

Answer. I don't recollect that I did. 

4. Question by sams. Is it usual for the band, when paying 
a military salute to the governor, to play a full march ? 

Answer. It is not. 

5. Question by same. Did you play a full march on the 
4th January last, when at thejState House, and if so, why ? 

Answer. We played nearly a full march. We had orders 
to play until the governor put on his hat, and as he stood where 
I could not see him, I played till I had orders to stop firom Mr 
Simpson the drum major. 
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The court adjourned to meet tomorrow momiDg at half past 
9 o'clock. 

FsTDAT Mo&iriNG, Masch, 28, 1882. 

The court met pursuant to adjournment. 

Present. Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complamant was called and answered. 

The Judge Advocate read the record of yesterday. 

Mr E. G. Austin wished to correct his testimony given yes^ 
terday before the adjournment, by saying, that when the gov- 
ernor passed in front of the company, the crowd was not around 
him, but on his right hand side. 

Mr Joel R. Marni wished to correct the testimony given 
yesterday by* saying that it was not the Jirst lime he was at the 
meeting-house after delivering the escort that he told Col. 
Winthrop that '* it was so cold, if we stopt there long we should 
not be able to play," but it was the second time. 

Mr Joel R. Mann was again called. 

1. Questi(m by Complainant. Whose clarionets were 
rendered useless at the time you informed Col. Winthrop as 
before stated ? 

Answer, Mine was for one. I know that two or three of the 
others were frozen up while we were out, but I cannot say they 
were at that time. Mine was the leading instrument. 

2. Question by same. Did not the band play, whenever 
the drums and fifes ceased, through the day i 

Answer, Not always, the company marched by the tap of 
the drum a part of the time. 

3. Question by same. Where did they march by the tap 
of the drum ? 

Answer. From the Exchange the last time, to the meet^ 
ing-house. 

4. Question by same. Was that the only time ? 
Answer. I think it was not, I think they so marched through 

Pearl Street, that is all that I recollect. 

5. Question by same. With those exceptions, did the band 
play when the drums and fifes ceased ? 

Answer, I think we did. 

6. Question by same. Did the band play as the company 
approached the Exchange, the first time ? 
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Answer. 1 think they did not. 

7. Question by same. What music had you then ? 
Answer. Nothing but the drums and files. 

8. Question by same. In what room did the band warm 
out their instruments at the Exchange ? 

Answer, Part of the band warmed them out in the bar- 
room, 1 don't know but they all did. 

6. Question by Respondent. Do you know who played any 
instruments which were frozen up? Ii so, who ? 

Answer, Mr Sibley played a trombone^ which was frozen. 
Mr Jones played another, Mr Kyburg played a valve trumpet 
which was frozen. My clarionet and that of Mr Boyd and 
Mr Richards were frozen. These were all frozen at one time, 
but 1 can't say they were all frozen when we came to the meet- 
ing-house the last time. It was while we stood at the meeting- 
house at one time, that those men showed me their instruments, 
but I cannot say it was the last time. 

Mr Charles L. Tilden was called by Respondent, and sworn. 

1. Question by Respondent. Are you a member of the 
Cadets? Were you out with them on Election day, and what 
duty were you detailed to perform ? 

Answer. I am a member of the Cadets. I was out with 
them on Election day, I was detailed, with Mr Austin, to escort 
the governor to the church, and marched on the governor's 
right and next to the adjutant general. 

2. Question by same. When the company was drawn up 
in Tremont Street, were you detailed on the same duty, and if 
so, state what occurred ? 

Answer. I was detailed on the same duty. I left the ranks 
to take my station, and came up with his excellency just as he 
stept on to the side-walk at Park Street comer and proceeded 
to take my station upon the right of his excellency again, and 
Gen. Sumner stept in between me and his excellency and 

fushed me away one side. I was at present arms, at the dme. 
immediately came to a shoulder, and returned to the ranks. 

3. Question by same. Did his excellency see you at that 
time? 

Answer. I don't know whether he saw me. I should hard- 
ly think he could have avoided it ; I might have been within 
three feet of him at the side. 

4. Question by same. Did he notice your salute in any 
manner ? 

Answer. No. 
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6. QuesHan by same. Why did you return to the ranks? 
Answer, Because 1 considered that our services were not 
wanted. 

1. Question by Complainant. Was 1 by the side of the 
governor when you took your position at his side ? 

Answer. You was a liule in the rear. 

2. Question by same. Was there a crowd about the gov- 
ernor? 

Answer. There was a crowd around him when he stept up 
on the side-walk. We were fairly on the side-walk when yoa 
stept in between the governor and myself 

3. Question by same. How far on the side-walk ? 
Answer, Nearly to the comer of the church. 

4. Question by same. Had the crowd then left you ? 
Answer, No. 

5. Question by same. When I stept between you and the 
governor, did I come up from the rear ? 

Answer, Yes. 

6. Question by Respondent. When you went round the 
left Clank of the company to join the governor in Tremont 
Street, were there disorder and confusion in the ranks, or 
were the men in military order ? 

Answer. They were in military order. 

Mr James Braman was called and sworn. 

1. Question by Respondent. Were you at the Old South 
on Election day, and if so, how employed ? 

Answer, I was employed to keep Faneuil Hall for the 
Cadets. After they left Faneuil Hall, they escorted the gov- 
ernor to the meeting-house. Some time after that I came 
across Col. Winthrop at the Exchange, and asked him if my 
services were wanted any more on that day. He told me he 
believed not. Then I went to the Old South, and before long, 
Col. Winthrop came up with his company. He came to the 
door of the church, and asked how long we thought it would be 
before the services were out ; to this several of the constables 
stated, that they did not think the sermon was nigh out. CoL 
Winthrop said his company complained much of the cold, and 
the constables said they ought lo go to some fire and leave a 
messenger there to give notice. The constables slated in partic- 
ular that there would be time enough after the sermon and dur- 
ing the prayer and singing to give them notice. Col. Winthrop 
then asked me if I would not stop there and give them notice 
the moment the sermon was out. I told him I would. The 
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moment the sermon was wmding up I started. I had been 
standing at the inside of the door of the church, I ran to the Ex- 
change. The company was paraded in a room in the front 
fart of the house. I told Col. Winthrop the sermon was out. 
[e said to the company as soon as I gave him notice, attention^ 
shoulder arms, I went up to the bar-room, on my way back, 
when I met Mr Mann going as he said to notify the company, 
I told him I had notified them. We started to run back to- 
gether. A few steps from Milk Street, he made a halt, I kept 
on, and just as I got back to the church, the governor was 
coming out of the door. He turned his head down and up the 
street and started. I kept along with the governor till he got 
nearly to Bromfield's Lane. I made a little halt and looked 
back when I saw the company right behind me, I went up to 
Col. Winthrop, (^he being at this time exactly opposite Brom- 
field's Lane) ana stated to him — (at that time the governor 
was right opposite the Marlborough Hotel) that by going up 
Bromfield's Lane he could receive him at the head of Winter 
Street. Col. Winthrop then went up Bromfield'« Lane on a 
trot, I keeping alongside of the music. After they got into 
Tremont Street, they made a little halt. He then marched 
the company down opposite the mall. I went by the side of the 
company until I was opposite Park Street comer ; I then stopt, 
standing on the crossmg stones, Col. Winthrop marched his 
company nearly opposite the head of Winter Street, I should 
say it was about to where the flag stones cross from the mall to 
Winter Street, and there formed line ; I think I heard the word 
present arms. They presented arms after the governor came 
round the corner. The governor went from the corner of 
Winter Street, nearly in a straight line to Park Street corner and 
up Park Street. At the time the governor was marching from 
Winter Street to Park Street, Mr Tilden and Mr Austin went 
to the governor. They marched along by his side until they 
got on to the side-walk at Park Street corner, when some one 
pushed Tilden aside ; Tilden then marched back. 

2. Question by same. Was there any crowd between the 
governor and the company at the time he crossed over from 
Winter Street to Park Street corner } 

Answer. I should think not. There were his aids and the 
officers who walked with him. 

3. Question by same. Was the governor at that time in a 
situation in which he must have observed the salute of the 
company, and did he notice the same in any manner ? 
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Answer. From the situation be was in, I should think he 
might have seen them ; I did not see as he did notice the salute. 

4. Q^uestion by same. Was there any disorder in the com- 
pany at the time the governor passed them ? 

Answer. I should think not. 

5. Question by same. Were any men of the company be- 
hind, towards Bumstead Place at that time? 

Answer, I did not see any. 

6. Question by same. Did any of the company interfere 
with or interrupt the governor as he passed ? 

Answer. I did not see any one out of the line except Mr 
Tilden and Mr Austin. 

7. Question by same. Did the governor pass clear of the 
left of the line, and where was the left of the line ? 

Answer. He passed clear of the left of the line. The left 
of the line was nearly up to Park Street about opposite the cor- 
ner of the mall. 

8. Question by same. Did you or not actually leave the 
church before the sermon was finished ? 

Answer. The minister had shut the book, and I should 
think had closed before I got through the entry. 

9. Question by same. Did you make any delay in going 
from the meeting-house to the Exchange to notify the company, 
and how long did it take you ? 

Answer. I did not make any delay, I was between three 
and four minutes in going and returning. To ascertain the time 
I have been the ground over twice, and I walked it in four min- 
utes. 

10. Question by same. Did you see the company move 
from the Exchange ? 

Answer. I did not. 

11. Question bu same. How long did you remain in the 
basement room, after you heard the word shoulder arms 1 

Answer, Not a moment. 

12. Question by same. When you got back to the church, 
did you hear or see anything of the company ? 

Answer. I saw nothing of the company ; I heard the tap of 
the drum when the governor was turning round into Washington 
Street. 

13. QiLestion by same. Was you directed to reserve seats 
in the meetbg-'house for the Cadets } 

Answer. I was by a constable before the procession came, 
and wcmt there and l^pt those pews till the sheriff and part of 
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ihe procession came in. The sherijflT came up to me and asked 
me what I was doing. I told him I was keeping those pews for 
the Cadets. He told me not to keep them for the Cadets, but 
let any one go into ihem who had a mind to. They were ac- 
cordingly occupied. 

1 . Question by Complainant, Where was you when the 
governor turned the corner of Milk Street into Washington 
Street ? 

Answer. I was at the corner of Milk and Washington Streets, 
by the jeweller's shop. 

2. Question by same. Did you see the Cadets at that time ? 
Answer. 1 did not. 

3. Question by sams. Should you have seen them if they 
bad been up Milk Street, so far as to be seen from the comer 
where you stood ? 

Answer. I don't think I looked back at this time, 1 was going 
very fast. 

4. Question by same. How far did you keep along by the 
side of the governor, when you left the corner } 

Answer. Nearly to Bromfield's lane. 

6. Question by same. Why did you stop there ? 
Answer. I walked so fast, I made a little halt ; I looked back 

and saw Col. Winthrop ; I went up and spoke to bim. 

6 Question by same. How long did you halt before you 
spoke to Col. Winthrop ? 

Answer. It could not have been long, because he was not a 
great way behind me. 

7. Question by same. How large was the procession with 
the governor at that time } 

Answer. It would be impossible for me to tell, there were 
a good many people behind him, some were running and some 
walking. I could hardly tell who was in the procession. 

8. Question by same. Did you see Col. Quincy when he 
came out of the door of the church ? 

Answer, I saw him when he came out of the door with the 
governor. 

9. Question by same. Was you directed by Col. Winlhrop 
to inform Col. Quincy, or any other person of the governor s 
staff where he had gone } 

Answer. I was not. When Col. Winthrop asked me to notify 
him, there were several persons standing by ; Mr Robinson was 
one, Mr Holden another, and I thmk there was another. 

10. Queitian by same. Did you request any one of those 
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constables to give to Col. Quincy notice that you bad gone after 
the company? 

Answer. I did not. 

11. Question by same. When tbe governor crossed from 
Winter Street to rark Street corner, was there a crowd on bis 
right ? 

Answer. Not a great crowd, there were a few, the crowd 
was chiefly back of him. He went faster than the crowd. 

12. Question by same. Was there any crowd about him 
when he stepped on to the side-walk at Park Street corner ? 

Answer. There were a few people standing at the corner. 
] 3. Question by same. Did you see who pushed Tilden ? 
Answer, I did not. I saw him fall a little back. 

14. Question by same. Did you see any person actually go 
against him ? 

Answer. I saw some person go against him who had a uni- 
form on. 

15. Question by same. Was he pushed sideways or back-' 
wards. 

Answer. He was pushed a little on the side and back. 

16. Question by same. How many officers in uniform cross- 
ed over with the governor from Winter Street, to Park Street 
comer ? 

Answer. I think there were two or three. 

17. Question by same. Did you see them yourself? 
Answer. I did. 

18. Question by same. Did they keep by the governor's 
side ? 

Answer. They were pretty near, one of them I thought 
was a liule behind. When they went on to Park Street corner 
SherifF Sumner was near his side. 

1 9. Question by same. Can you swear how many officers in 
uniform crossed over with the governor from Winter Street to 
Park Street corner ? 

Answer. I knew Mr Quincy, the other two I did not 
know ; 1 believe there were three. There were two certainly. 

20. Question by same. Did the two whom you saw keep 
by his side ? 

Anwser. They did nearly by his side till he got on to Park 
Street comer, when one fell a little in the rear. 

21. Question by same. Was Col. Quincy by his side wheo 
he crossed ? 

26 
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Antuoer. I think Col. Quincy stept a little back to speak to 
one of the officers of the Cadets. 

22. Question by same. Did you see him speak to the officer } 
Answer. I saw him facing the officer. His back was to- 
wards me. I was standing on the flag-stones or nearly by 
them. 

23. Question by same. What officer did he speak to ? 
Answer, 1 do not know. 

24. Question by sam^. Where was he when he spoke to 
him? 

Answer. I should think it was nearly by the middle of the 
company, or not far from that. 

25. Question by same. Where did Coi. Quincy leave the 
governor when he went to speak to that officer ? 

Answer. He did not exactly leave the governor to go to the 
officer, I expect he came by near where the officer was stand- 
ing. The officer was in front of the company. 

26. Question by same. Do you know where Col. Win- 
throp stood at that time ? 

Answer. 1 do not. 

27. Question by same. Do you know the other officers of 
the Cadets besides CoL Winthrop ? 

Answer. I do part of them. I know Mr Thacher and Mr 
Sargent ; I don't recollect the names of any of the others, though 
I know some of them by sight. 

28. Question by same. Can you tell which of them it was, 
that Col. Quincy addressed ? 

Answer. I cannot, I did not take notice enough to observe. 

29. Question by same. When the governor came up Win- 
ter Street was he in the middle of the road or on the side- 
walk ? 

Answer. When I first saw him, he was at the corner of 
Winter Street, on the side-walk. , 

30. Question by same. Were the two officers with him 
then? 

Answer. I thought they were. 

31. Question by same. Were there more than two at that 
time } 

Answer. I don't know whether two or three. 

32. Question by same. Which way did the officer face 
that Col. Quincy addressed ? 

Answer. I could not tell, I did not take notice enough to 
teU. 
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33. Qtf€5^ton hy same. Was it before the order to present 
arms, that be spoke to bim ? 

Answer, It was after. 

34. Question by same. Did Col. Quincy speak to tbe 
officer from tbe side-walk ? 

Answer. I sbould tbink not, it was crossing over from 1? 

Winter Street to Park Street. 

35. Question by same. Was tbe governor at tbat time in 
any part of tbe street crossing it ? 

Answer, He was, I sbould say, about balf way between 
Winter Street and Park Street. ^ 

36. Question by same. Was Col. Quincy near tbe gover- 
nor at tbe time be addressed tbe officer } And if so, bow near f 

Answer. I sbould tbink be was very near bim. 

37. Question by same. Do you or do you not know wheth- 
er it was Col. Wintbrop he addressed ? 

Annoer, I do not know. 

38. Question bu same. Did you see Col. Wintbrop when 
tlie company was formed in line? 

Anfwer, I did. 

39. Question by same. Where ? 

Antwer. I saw him nearly on tbe right and I saw him at the 
centre. 

40. Question by same. When was be on tbe right ? 
Answer, He was nearly on tbe right when tbe company had 

formed a line. 

4 1 . Question by sam>e. When was be in tbe centre ? 
Answer, I tbink be went to tbe centre after tbe company 

had formed a line. 

42. How long did be remain there after the word present 
arms was given ? 

Answer. I think till after the governor passed. 

43. Question by same. Where was Mr Thacher at that 
time ? 

Answer, I don't recollect. 

44. Question by same. Where was Mr Sargent? 
Answer, I don't recollect, I saw him at tbe front of the 

company during tbe proceeding. 

45. Question by same. Do you know the two majors of the 
Cadets by sight? 

Answer. I do not. I know all of tbe officers by sight, but 
I don't know their names. 

46. Question by same. What office does Mr Thacher 
bold? 
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Answer. I don't know. 

47. Question by same. How then do you know he is an 
officer ? 

Answer. I saw his sword on bis side. 

48. Question by same. After Col. Quincy spoke to that 
officer, where did he rejoin the governor ? 

Answer. I don't think Col. Quiqcy stopt at all to make any 
halt. His conversation with this officer was when he was 
moving. 

49. Question by same. Did Col. Quincy continue with the 
governor from Winter Street to Park Street corner or not ? 

Answer. I should think he did. 

50. Question by same. Did you have your eye upon him, 
50 that ii he had left him, you should have known it ? 

Answer. I did not have my eye upon him more than I did 
upon the procession and the company. 

51. Question by same. How then dojrou know that he 
continued by the governor's side ? 

Answer. I saw him on his side in Winter Street to Park 
Street. I don't say he was exactly at his side, all the time, but 
I saw him near the governor's side. 

52. Question by same. Was Col. Quincy so near the gov- 
ernor's side that when you saw the one, you should have seen 
the other? 

Answer. Yes. 

53. Question by same. Did you go up from Park Street 
corner to the State House ? 

Answer. I did, I went with the company. 

54. Question by same. Did you see the governor ahead, 
and how far } 

Answer. I did not. I think when we got about half way up 
Park Street, the governor was going up the State House steps. 

55. Question by same. Do you know how many officers 
were with him at that time ? 

Answer. There were two or three. 

56. Question by same. Did you not mistake Sheriff Sum- 
ner for one of them ? 

Answer. I did not. 

57. Question by same. Might you not have mistaken him, 
for one of them when crossing Tremont Street ? 

Answer. I think not, I know Mr Sumner. 

58. Question by same. Which way did the company face, 
urbeo drawn up in line in Tremont Street.^ 
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Answer. Granite row ; they were a little nigher the side- 
walk at the right of the company, than at the left. 

69. Question by same. Were they drawn up in the carriage 
path ? 

Answer. I think they were. 

60. Q^uestion by same. Was there a snow-bank in front of 
the company ? 

Anstoer. There was not. 

61. Question by sam£. Was the snow-bank trodden down 
level up to the side-walk ? 

Answer. I should think it was, there was a snow-bank back 
of the Cadets. 

62. Question by same. Was there a crowd about the gov- 
ernor when he passed in front of the company ? 

Answer. I should think not. The crowd was rather back 
of the governor towards Winter Street. 

63. Question by same. How near the line of the company 
was the governor when he passed them ? 

Answer, From six to ten feet, I cannot tell which. 

64. Question by same. Did the governor pass diagonally 
across from Winter Street to Park Street corner ? 

Answer. Nearly so. He might have gone into Tremont 
Street ten or fifteen feet before he left the side-walk. 

65. Question by same. Are you sure he did not go more 
than that ? 

Answer. I think not. 

66. Question by same. Where did you stand when the 
governor passed by you ? 

Answer. I stood near the flagging stones between granite 
range and Park Street church, and nearer to granite range than 
to the church ; directly after he passed me I walked along to 
the church. 

67. Question by same. How near to you did the governor 
pass? 

Answer. Ten or twelve feet, he passed between me and the 
company. 

68. Question by same. How far were you from the com- 
pany when in line ? 

Answer. Not far from twenty or twentyfive feet from the 
left flank, I mean where the governor passed. 

69. Q%iestion by same. Was the space between you and 
the company all clear at the time he passed } 

Answer. I cannot say it was. There were people passing 
^backwards and forwards, but there was not a large crowd. 
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70. Question by same. Was there a crowd behind you^ or 
was you in a crowd ? 

Answei'. There were considei'able many behind me and 
round me, 1 siiould not say there were a thousand, I should not 
say there were five iiundred. At the time the company halted 
there, a good many people were running up from different di- 
rections. 

71. Question by same. Did you hear a shouting, when the 
governor passed the company i 

Answer. I did not. , After the governor got upon the side- 
walk and the company began to move, I think I heard some 
hoUowing of boys. 

72. Question by same. When did the crowd begin to dis- 
perse ? 

Answer, After the governor had gone by and the company 
marched after him. 

Question by Respondent. Was there any other officer so far 
in advance of the line, as the one to whom Col. Quincy spoke ? 

Answer. I think not. 

Question by Col. Davis. Was it after the goTemor passed 
round the left flank of the company that Col. Quincy spoke to 
ihis officer ? 

Answer. I think it was when he was nigher to the right. 

Question by same. If so, how could the governor be crossing 
Ithe street at that time ? 

Answer. I don't say he was crossing the street at that time. 
After he got into Tremont Street he went a few steps to the 
:side-waik, the company standing nigher the sidewalk on the right, 
^ould bring them at about an equal distance from his path. 

The court adjourned to meet tomorrow morning at half past 
^ine o'clock. 

Saturday Mornino, March 24, 188S. 

The court met pursuant to adjournment. 

Present. Brig. Gen. William PecK, President. — Col. Thomas 
Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday. 

Mr N. A. Thompson was agam called by Complainant. 

1 . Question by Complainant. Are you a sergeant of the 
company of Cadets } 
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Annoer* I am not. 

S. ^estion by same. You before stated that you was clerk 
of the company of Cadets. Please now state how you were 
appointed ? 

Answer, I was chosen clerk by the company, by ballot. 

3. Question by same. Have you any commission as clerk 
from the captain ? 

Ansioer. I have none. 

4. Question by same. Have you taken an oath of office as 
clerk ? 

Ansioer, I never have. 

The Respondent here offered certain records of the company, 
kept by the said Newell A. Thompson and his predecessors in 
the office of clerk, as above stated in evidence. 

To the introduction of these records, as any legal evidence 
in the case, the Complainant objects, because a clerk of a com- 
pany, chosen by ballot of the company, not being a sergeant of 
the same, nor commissioned by the captain, nor under oath, was 
not an officer known by the law, and therefore any records 
kept by said clerk, could not be competent evidence ; but the 
complainant agrees, that said records may be used as evidence 
by either party, subject, however to be rebutted and controlled 
by any competent evidence aliunde^ and the parties agree that 
true copies of any part of said records, which may be used in 
the case, shall be annexed, said copies are annexed, marked 

But are here omitted, as unimportant. 

Dr John C. Warren called by Respondent and sworn. 

1. Question by Respondent. Are you a surgeon and physi- 
cian ? 

Answer, I am. 

2. Question by same. Do you remember the state of the 
weather on the last General Election day ? If yea, would it or 
not been hazardous to have kept men under anns a great length 
of time } 

Answer. I recollect the weather last Election day ; it was 
very cold, and I recollect it from the circumstance that one of 
my sons wished to appear with the Cadet company, and that I 
objected to it on account of the coldness of the weather, and 
the necessary exposure from a change of dress. I think it would 
have been hazardous to have kept young men, such as the 
Cadet company is composed of, under arms in a state of rest, for 
a great length of time. 
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3. Que^^um iy zamt. How long in your opinion could 9uch 
men have been safely kept standing under arms on that day ? 
Answer. I should judee about fifteen minutes. 

1. Question hy Complainant. Did your son go out on that 
day? 

Answer. He did. 

2. Question by same. Did he suffer in consequence of it ? 
Answer. He did not. 

3. Question by same. Are any members of the Cadets your 
patients ? 

Answer. I don't recollect any at this moment, there may be ; 
upon reflection I do recollect one or more. 

4. Question by same. Do you know of any members of the 
Cadets wfio suffered from exposure on that day ? 

Answer. I have not traced out any case so distinctly, but 
one case of sickness was suspected to have been produced by 
exposure on that day, I refer to the case of Mr Oliver, a son of 
Mr Francis J. Oliver. 

5. Question by same. When was he taken sick ? 
Answer. He came from Cambridge unwell on the 10th day 

after Election, but I did not see him at that time, nor until three 
weeks after that tenth day. He is a student at Cambridge 
University. 

Mr Josiah Smith was called by Respondent and sworn. 

1 . Question by Respondent. Was you out with the Cadets on 
Election day, and in what capacity ? 

Answer. I was, and played the fife. 

2. ^lestion by same. How was your instrument affected by 
the cold ? 

Answer. It was so cold that the bottom part of my instru- 
ment filled up with ice. I could get a high note but not a low 
one. I saw the man who played the trombone try to move the 
slide, but it appeared to me he could not. 

3. Question by same. How long have you been a fifer ? 
Answer, Twentynine years. 

4. Question by same. How often in that time hs^ve you 
know your fife to be frozen up ? 

Answer. Never before. 

1. Question by Complainant. Cannot the key notes of the 
trombone be played when the slide is frozen ? 

Answer. 1 should think that would depend upon the place 
in which the slide was frozen. 














% S* - -'** 209 

' Mr'ohn Reed was called by Respondent and sworn. 
1 . . ^Question by Respondent, Were you one of the constable^ 
in attendance at the Old South on Election day ? If yea, state 
what i^ssed to your knowledge between finishing the sermon 
and the arrival of the Cadets ? 

Answer. I was a constable and in attendance. During the 
services I stood in the broad aisle, very near the governor ; after 
the services were over, there was a space of three or four min- 
utes, then Col. Quincy went to the door, and after half a minute 
or a minute the governor spoke to me to go and call Col. Quincy. 
I went to the door and delivered my message to Col. Quincy,- 
he immediately returned, and went to the governor ; then the 
governor and all the oflScers went out. 

2. Question by same. What order did the governor give you 
about going to call Col. Quincy ? 

Answer. He told me to step to the door and tell Col. 
Quincy to come in. He said it is no matter, as near as I can 
recollect. 

3. Question by same. Had you, or any person previously 
in your hearing told the governor that the Cadets were not at 
the door? 

To this question the Complainant objects as immaterial. 
The court retired to deliberate. The court returned and 
decided that the objection to the last question be overruled. 
Answer. Not as I recollect. 

4. Question by Respondent. How long was it after the ex- 
ercises were over until the governor left the meeting-house ? 

Answer. I should think from four to five 'minutes, but I 
can't tell exactly. 

Mr Daniel Simpson called by Respondent and sworn. 

1 . Question by Respondent, Were you out with the Cadets 
on Election day, and if so in what capacity ? 

Answer. I was, and acted as drum-major. 

2. Question by same. In what time did the Cadets move up 
Bromfield's Lane ? 

Answer. In double quick time. 

3. Question by same. Were the company in line in Tre- 
mont Street, before the governor entered it from Winter Street ? 

Answer. I think the company went into line about the time 
the governor first made his appearance from Winter Street. 

4. Question by same. Wliere were you standing and where 
did you first see the governor ? 

Ansioer. I was standing about in the centre of tbe streety 
27 
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about two thirds of the way from Park Street to Winter $f#eet- 
When I first saw the governor, he was coming up Winter Street. 

5. Questien by same. Please state anything that happened 
at that time, which is material ? 

Answer, The governor then stept on to the side-walk in 
Tremont Street and passed along on the side-walk ne&rly as 
far as where the flagging stones cross from granite range to 
Park Street church. He then passed across from that side to 
Park Street corner and went up Park Street. I observed him 
particularly, the reason was, I thought he walked uncommonly 
fast, — when he came up, the company presented arms, but I 
noticed that the governor did not pull his hat off, nor make any 
halt. 

The court here adjourned to meet on Monday morning next 
at 11 o'clock. 

Monday, March 26, 1882. 

The Court met pursuant to adjournment. 

Present. Brig. Gen. William Peck, President. — Col. 
Thomas Davis ; Col. Charles Lane ; Lieut. Col. Abijah 
Ellis ; Lieut. Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday. 

Mr Daniel Simpson, again called. 

6. Question by Respondent. Was the governor so situated 
as to see the salute of the company } 

Answer. I should think he must have been. I canU say 
that he saw it. 

7. Question by same. How near did he pass to the com- 
pany, and which way did he look as he passed } 

Answer. From eight to fifteen feet along the whole line ; be 
looked pretty straight forward. 

8. Question by same. Were there any persons between the 
governor and the company as he passed them ? 

Answer. I should say not between him and the right of the 
company, but there might have been between him and the left. 

9. Question by same. Was the company in a disordered 
and scattered condition, or in military order when the governor 
made his appearance in Tremont Street ? 

Answer. About the same time that I first saw the governor, 
I think the company was throwing themselves into line, I did 
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not see anything of the company out of their places. If I saw 
any such, I do not now reraeraber it. 

10. Question by same. Did the officers take their post 
in front, and how near to Col. VVinthrop did ihe governor pass ? 

Answer. I saw Mr Sargent in front on the riglit, and I be- 
lieve Col. Winthrop was on the right of Mr Sargent, and a 
little in his rear. The governor might have passed within 
seven or eight feet of Mr Sargent and within ten or eleven of 
Col. Winthrop, though it might have been a little more. 

11. Question by same. Did yon see Mr Braman when he 
came to the Exchange to give notice that the sermon was done, 
and how soon after such notice was the company on its march? 

Answer, I saw Mr Braman, and after I saw him, I think 
the company was under way in short of a minute ; they shoul- 
dered arms and were advancing. 

12. Question by same. At what time did you see Col. 
Winthrop on the right and in rear of Capt. Sargent ? 

Answer, I cannot say. 

1. Question by Complainant. Where was Col. Winthrop 
when the company presented arms ? 

Answer, I think he was on the right and a little in the rear 
of Mr Sargent. 

2. Question by same. Did the band play when the governor 
passed in front ol the company ? 

Answer. My impression is they did not, I am pretty confi- 
dent they did not, though I won't swear positively. 

3. Question by same. Where were Major Inches and 
Major Barrett, at the time the governor passed ? 

Answer. 1 did not notice at all. 

4. Question by same. Were there any persons between 
Col. Winthrop and the governor at the time he passed by him ? 

Answer, I should think likely there were. There were 
a great many standing round about as far as where Col. Win* 
throp stood, and where the band was. 

5. Question by same. Did Col. Winthrop present his sword ? 
Answer. I cannot say. 

6. Question by same. How near did Col. Winthrop ^and 
to you, at the time of presenting arms ? 

Answer. I cannot say. 

7. Question by same. Did you see him at that time ? 
Answer. I saw him at that time, or immediately before or 

after, I cannot say as to the moment. 

8. Question by same. Why did not the band play when the 
governor passed i 
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Answer, 1 cannot tell. 

9. Question by same. Is it not your duty as drum-major to 
direct the band to play such music as is proper for the oc- 
casion ? 

Answer. I have only acted twice, but when the governor 
makes his appearance and the company presents arms, the 
band has always played. They have so done for this twenty * 
years, I have been with them that time, but not as drum-major. 

1 0. Question by same. Did Col. Winthrop give you any 
directions to play when arms were presented ? 

Answer. He did not, at that time, he has given me direc- 
tions to play when the company presented arms. In that case 
the music plays, without any particular order. 

11. Question by same. Did Col. Winthrop give you any 
such directions that day ? 

Answer. He did, and a little different from what he ever 
had before ; he said, we have heretofore played too short, and he 
wished us to play until the governor put his hat on or until the 
march was through, and that Gen. Sumner had requested it 

12. Question by same. Was the company at open order, 
when they presented arms ? 

Answer. I do not know. 

Question by same. Where was the band situated in relation 
to the company at the time of the salute ? 

Answer. They were upon the right of the company and 
rather in its rear. 

13. Question by same. Were they in line? in double or in 
single rank ? 

Answer. I think they were not in line. They were as 
much as four deep. 

14. Question by same. How many drums and fifes had 
you that day } 

Answer. One drum and two fifes. There was a bass drum 
besides. 

15. Question by same. Where were the drumers and fifers 
at that time ? 

Answer. I do not know. 

16. Question by same. Which way did the music face, at 
the time you describe them as being four deep ? 

Answer. They faced down Tremont Street. 
' 17. Question by same. Does your band usually march four 
deep? 

Ansioer. They do, 
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18. Question by same. Were their ranks in regular order 
at this time ? 

Answer. I cannot say that they were. 

19. Question by same. Was you in front of the band when 
they faced down Tremont Street ? 

Answer. I was a part of the time. 

20. Question by same. Why did you not wheel the band 
into line with the company ? 

Answer. I cannot say why we did not wheel into line with 
the company, but we did not. I cannot say whether it was be- 
cause the spectators were in the way or not. 

21. Question by same. When the company marched from 
the Exchange the last time, what music had they ? 

Answer. When they started, they started with the drums 
and fifes, but they marched so fast, and it was so slippery, that 
we could not beat, and so we kept time with one stick. 

22. Question by same. What time did you march ? 
Answer. I think about'one hundred and fifty steps a minute. 

It was quick time and rather crowded. 

23. Question by same. How many beats to a minute is 
double quick time ? 

Answer. About one hundred and sixty to a minute. 

24. Question by same. After the company wheeled from 
Congress Street into Milk Street, what music did they have in 
marching up Milk Street ? 

Answer. I believe they marched a few rods in Milk Street 
with fife and drum, and then took the tap of the drum. 

25. Question by same. In what part of the street did the 
drum begin to tap ? 

Answer. I think it was not far from Federal Street. 

26. Question by same. How far had the company then 
been marching with regular music ? 

Answer. I think from the Exchange to the place last 
named i 

27. Question by same. When did the band begin to play ? 
Answer. I think the first time after that, that the band be- 
gan to play was at the head of Winter Street. 

28. Question by same. Where did you warm out your in- 
struments at the Exchange } 

Answer. I do not know; the band was dismissed, but where 
they went I do not know. I remained in the room witi) the 
company. 

13. Question by Respondent. Was it the last or the first 
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time that you went to the Exchange, that tlie band was dis- 
missed ? 

Answer, It was the first time, the last time we remained 
under arms. 

Mr John L. Spear was called by Respondent and sworn. 

1. Question by Respondent Where were you when the 
procession came out of the meeting-house on Election day, and 
what did you see of the governor and his attendants, and of 
the Cadets ? Please state particularly. 

Ansioer. I left the church and came out of the side door 
into Milk Street when the sermon was ended. I stood opposite 
the church door on the other side of the street. In a very 
^hort time all the services were ended. I saw Col. Quincy 
45ome to the door in Milk Street, and in a very short time after 
that, the governor came out and went up the street I looked 
after him and the crowd that followed him, and when he had 
got about to the corner, I looked down the street and saw the 
Cadets coming. They came directly up the street, and went 
through Washington Street, Bromfield Street, and into Tremont 
Street. I saw the governor go up Park Street, and he appear- 
ed to be in a great hurry. 

2. Question by same. How long do you judge, after the 
sermon was ended, was it before the Cadets came in sight ? 

Answer. I can't give the precise time, but it was shorter 
than the close of any service I ever heard before. 

1. Question by Complainant, Have you been in the habit 
of attending church on Election days, and if so how long.^ 

Answer. I have been there before, but whether it was on 
the 4th of July, or on Election day, I am not certain. 

2. Question by same. When Col. Quincy came out did yoij 
hear him make any inquiries } 

Anrwer. I think I saw him speak to some one. 

3. Question by same. Who walked fastest, the governor 
after he went out of the church, or the Cadets as they came up 
street ? 

Answer. I think the Cadets went rather faster than he did, 
I cannot say the difference. 

4. Question by same. Where was the governor when the 
Cadets turned the corner of Washington Street ? 

Answer. I was in the rear of the Cadets and could not see. 

5. Question by same. Where were the Cadets when the 
governor turned the comer of Washington Street.^ 

Answer. 1 think they were about opposite Devonshire Street, 
ior near there. 
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6. Question by same. Did you run after them up Brom- 
field's Lane ? 

Answer. I did. 

7. Question by same. Where did you overtake them ? 
Answer. I think I overtook the main body of them opposite 

the tavern in Bromfield's Lane. 

8. Question by same. Were any of the Cadets straggling 
behind the main body ? 

Answer. Two. 

9. Question by same. Were those two near together ? 
Answer. Yes. I should think the rest of the company might 

be near the head of the lane, when they were opposite the 
tavern. By the tavern I mean the Indian Queen. 

10. Question by same. Did you see where those men joined 
the "fcompflny ? 

Answer. I did not. 

1 1 . Question by same. Did the company run very fast up 
the street ? 

Answer. They went much faster than any military people 
I ever saw before. I found it difficult to overtake or keep up 
with them. 

3. Question by Respondent. Have you been a soldier or 
an officer, or in the habit of observing military parades ? 

Answer. No. 

12. Question by Complainant. Was there a great crowd 
of people around the Cadets as they went through Brom6eld's 
Lane? 

Answer. There were considerable many people, but the 
Cadets left them all in the rear. 

13. Question by same. Where did the crowd overtake the 
cotnpany } 

Answer. I don't know. 

Mr Lemuel Clark called by Respondent and sworn. 

1 . Question by Respondent. Where were you when the 
procession came out of the meeting-house on Election day, 
and what did you observe } 

Answer. At the close of the service on that day, I was 
standing on the side- walk on the opposite side of the street. 
When the service was ended, I saw a number of people come 
out of the door. Being a member of the band, I felt some- 
what interested to know what they were. I did not see them on 
the instant I began to walk. I walked as fast as I could on the 
same side of the way, until I got to the maosion-house in Milk 
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Street, and then halted. I turned round to the left, and looking 
towards the church, I saw an ofEcer come to the door. Itook 
him to be Col. Quincy, but I cannot testify it was he. In the 
space, I should think, of half a minute from that time, I heard 
a drum. Very soon after I saw a number of other persons 
come out of the door. I think die governor was among them. 
They paused a very short time, I should not think it was half a 
minute, and turned up towards Washington Street. Before the 
procession had turned the corner, the Cadets made their appear- 
ance. The Cadets passed me at the head of Devonshire Street. 

2. Question by same. Were you at the time a member of 
the band, and if so, were you out on that day ? 

Answer, I was a member of the band and am now, but 
was not out with them on that day. 

3. Question by same. Was it the head or foot of the proces- 
sion, which had not turned the corner at the time you saw the 
Cadets ? 

Answer. It was the head. 

4. Question by same. How long should you suppose it to be 
from the time Col. Qubcy came to the door until you saw the 
governor ? 

Answer. It was a very short time, I should not think it was 
a minute. 

1. Question by Complainant. How do you know the 
services were ended ? 

Anstoer. I don't know. 

2. Question by same. How long did CoL Quincy remain at 
the door ? 

Answer. Not more than half a minute. 

3. Question by same. How long was it after you heard the 
drum before the governor came out of the door ? 

Answer. It was not a minute ; I was at the farther comer of 
the Mansion House, and at the corner of Morton Place. 

4. Question by sams. Were the drums and fifes playing or 
the band ? 

Answer. The band did not play at all. A fife was playing 
and a drum, but the drum was not beating in a regdlar way. I 
believe it was what the drummers call a tap. They were march- 
ing very fast. 

6. Question by same. At fjnick time, or double quick time ? 

Answer. At quick time. 

6. Question by same. How do you know when the gover- 
nor turned the corner into Washington Street ? 

Answer. I do not know when it was. 
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The Court adjourned to meet this afternoon at half past 
three o'clock. 

Monday Afternoon, March 26, 1832. 

The court met pursuant to adjournment. 

Present. Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis; Col. Charles Lane; Lieut. Col. Abijah Ellis; Lieut 
Col. Luther Eaton. \ 

The Respondent was called and answered. 

The Complainant was called and answered. 

Major Lemuel H. Osgood was called by Respondent and 
sworn. 

1. Question by Respondtnt. Were you formerly in the army 
of the United States r If yea, how long, and what office did 
you hold ? 

Answer. From 1812 to 1821. I was in the army. I was 
first appointed 3d lieutenant, afterwards 1st lieutenant, which 
was my last rank in the line. When 2d lieutenant, I was also 
brigade inspector and afterwards brigade quartermaster. 

2. Question by same. Do you remember the weather the 
4th of January last ? If yea, would or would not troops in the 
regular service have been exposed in such weather ? 

Answer. I remember the day. On such a day as that was, 
I think men would be relieved as often as once an hour when on 
post as sentinels. 

3. Question by same. If a company were ordered on a duty 
to be performed in an hour and a half, would or would not its 
commander have kept them exposed to such weather, while 
waiting for orders, unless expressly commanded so to do ? 

Answer. I cannot answer that question. 

4. Question by same. Would or would not sentinels in the 
regular service be protected, in such weather, by great coats 
and be in motion ? 

Answer. In that service we could always protect ourselves • 
by great coats and mittens, and could stand in the sentry box, 
or walk from one given point to another as we chose. 

5. Question by same. Did you or not ever know an escort 
ordered for a commanding officer in actual service ? 

Answer. I don't know that ever I did. The commanding 
officer always had a guard, but never an escort. 

6. Question by same. According to military usage, is it 
expected that a commanding officer will notice and return all 
military salutes paid to him ? 

28 
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Answer. I think so. 

7. Question by same. Is it or not according to military usage 
to move Infantry at double quick time, without unfixing bayonets 
and at the trail when time is important ? 

Ansiver, Yes, it is. 

1. Question by Complainant. Would you move men at 
double quick time with fixed bayonets, in column with but nine 
men in a section ? 

Answer. It would depend on circumstances. We move 
men in that condition generally by a flank, moving them so in 
column would endanger the men. 

2. Question hy same. Would not moving them in that 
manner, in slippery weather, and on snow, endanger the men ? 

Answer. I should think it would endanger the front rank, 
though I do not recollect ever seeing men move so, I have seen 
them move so at a charge and on ice. 

3. Question by same. When moving in that manner at a 
charge, were not the men in line ? 

Answer. Yes. 

4. Question by same. If you had occasion to move your 
company in a hurry from one place to another, would you 
move them in column or march them by a flank ? 

Answer, 1 should march them by a flank. I consider that 
the most expeditious and safe ; all rapid movements that I have 
ever seen have been made in that manner. 

5. Question by same. Is not that the most military manner ? 
Answer. Yes. 

8. Question by Respondent. If you were in a hurry, hav- 
ing but a few rods to go, moving in column with open ranks, 
would you close your ranks and advance by a flank, or trail 
arms and proceed in column? 

Answer. I should proceed as I was, as it would take some 
time to close ranks and move by flank. 

9. Question by same. When you spoke of danger to the 
front rank, did you refer to column with open or closed ranks? 

Answer. I think either are dangerous, but closed ranks 
more piriicularly, as the bayonets would be apt to be in the 
men's faces. 

10. Question by same. Is there anything or not unmilitary or 
disorderly in moving in column, with open ranks, at double 
quick time, and bayonets fixed, in cases of emergency ? 

Answer. No. 

6. Question by Complmnant. What kind of emergency do 
you mean ? 
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Answer. I consider getting to parade ground, or getting 
into a field of battle, an emergency. 

7. (Question by same. Would you go into a parade ground 
in that manner ? 

Answer. No. I would not form line in that manner. Iwould 
move in that manner to get to parade ground, on an emergency. 
But when I got within convenient distance of the ground, I 
should form my company and march them by flank. 

8. Question by same. Do you know Brom field's Lane in 
this city ? 

Answer. Yes. 

9. Question by same. Would you move a company in such 
manner as before described, through such a lane when the 
snow was upon the ground, and the weather so slippery, that 
men might lose dieir places ? 

Answer. I might and 1 might not. It would depend on cir- 
cumstances. 

Mr Henry W. Dutton called by Respondent and sworn. 

1 . Question by Respondent. Are you one of the firm of 
Dutton & Wentworth, and are they the printers to the State ? 

Answer. Yes. 

2. Question by same. Did you print an order of exercises 
for the last Election day ? 

Answer. No. I believe it is not customary. 

3. Question by same. Was there an order of exercises 
printed for the 22d February last ? 

Answer. There was. 

Mr Alonzo J. Lepean was called by Respondent and sworn. 

1. Question by Resp. Were you in Milk Street on the 4ih 
of January last, while the Cadets were before the meeting-house i 

Answer. I was. 

2. Question by same. At what time of the day was it ? 
Answer. It was after 3 o'clock, P. M. 

3. Question by same. Was there a funeral in the street at 
that time ? if yea, please describe the same. 

Answer. There was a funeral. The carriages extended 
from near the Mansion House to near Federal Street. 

4. Question by sdme. What was the appearance of the 

horses. 

Answer. I saw that some of them were frightened by the 
crowd round there. 

1 . Question by Complainant. Where were the Cadets when 
the horses were frightened ? 
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Ansvoer. Standing opposite the church, I do not know whe- 
ther there were any persons in the carriages or not. 

Mr Timothy Coggeshall called and sworn. 

1. Question by Respondent. Do you keep the public house 
in Milk Street called the Mansion House ? 

Answer. I do. 

2. Question by same. What description of public house is 
the same ? How was it occupied last Election day ? and could 
you or not have accommodated the Cadets in said house, during 
the services in the church ? 

Answer. It is a stage house I accommodate the Citizens' 
coach company and travellers. I pretend to take no parties, 
for I cannot accommodate them. 

3. Question by same. How was your house occupied on 
Election day ? 

Answer. With travellers and a few representatives who 
boarded with me, I generally accommodate a certain number 
and no more. I could not have accommodated such a company 
as the Cadets on that day. 

1. Question by Complainant, Do you mean that you could 
not give them collation or dinner ? 

Answer. My house is quite small, and I could not have 
entertained that company satisfactory to them. 

2. Question by same. Might they not have run in for ten 
or fifteen minutes ? 

Answer. They might have run in and crowded as other 
people did. 

3. Question by same. How many rooms are there on the 
lower floor of your house ? 

Answer, Seven, but only four proper to go into. I have a 
hall on the lower floor occupied by a table continually. At that 
table we can accommodate forty. 

4. Question by same. Who owns the house ? 
Answer. Mr George Sullivan. 

6. Question by same^ Do you know whether it was ever 
occupied by Gov. Winthrop } 

Answer, I do not. 

4. Question by Respondent. Had you a room in your 
house, not otherwise occupied, in which the Cadets could have 
been drawn up under arms i 

Answer, Wo. 

6. Question by Complainant. In your dining room where 
forty ntdn can sit at dhmer could not sixty men have been drawn 
up under arms ? 
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Answer. They could if I would take my table away, but 
this I should not have done. Sixty men might have stood in 
ray entry, but it would have been loo cold. 

6. Question by Respondent, Would you have taken the 
Cadets in on that day ? 

Answer. If they had made application to me as a company 
to be accommodated I should have refused them. 

The court adjourned to meet tomorrow morning at half past 
9 o'clock. 

TuxtDAT MoRif IKG, March 27, 1832. 

The court met pursuant to adjournment. 

Present. Brig. Gen. William reck, President. — Col. Thom- 
as Davis; Col. Charles Lane; Lieut. Col. Abijah Ellis; 
Lieut. Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday. 

Mr Daniel Simpson again called. 

1. Q^uestion by Respondent* Where do you mean to be 
understood Col. Winthrop was, when the governor passed in 
Tremont Street. 

Answer, I cannot say where he was, when the governor 
passed, whether he was on the right or in front, for I was look- 
mgpretty sharp to the governor at this time. 

The Respondent here rested his case. 

Hon. Wm. Thomdike called by Complainant and sworn. 

1. Question by Complainant. What office did you hold on 
last Election day ? and was you in the procession that marched 
to the Old South ? 

Aruwer. I was President of the Senate, and I moved in 
the procession to the Old South, and remained there during the 
services. 

2. Question by same. How long was it after the services 
closed before the procession went out of the door of the church ? 

Answer. I do not know, but the time seemed to be long. 
It might have been owing to our fatigue and the length of the 
time we had been there. 

3. Question by same. How many minutes do you think it 
was? 

Answer. It must be conjectural. There was an evident 
waiting for somediins, and under such circumstances time seems 
bng. I should think it was ten minutes. 
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4. (Question by same. Was you in the procession which re- 
turned to the Stale House ? 

Answer, I was. I went out of the church immediately after 
the governor. 

5. (Question by same. Were the Cadets in sight when you 
came out of the church door, or did you hear their music ? 

Answer, I did not see them, or hear their music. 

6. Question by same. Where did you first see them or hear 
their music ? 

Answer. I do not recollect when I first heard their music. 
I first saw them in Tremont Street, at the head of Winter Street. 

7. Question by same. Please describe the situation of the 
procession and of the Cadets at the head of Winter Street and 
m Tremont Street. 

Answer. The procession was passing up the head of Winter 
Street, in the carriage way, there were but few in it ; as we came 
to the head of Winter Street, I noticed the Cadets. The com- 

?any appeared to be in line and the right of the line facing 
V^inter Street, the most of the line being farther north. I then 
perceived that the governor and the gentlemen who preceded 
me passed off on to the side-walk on the eastern side of Tremont 
Street ; soon after I noticed the governor attempting to cross 
Tremont Street, near where the flag stones are. 1 with the 
gentleman who was with me, did not attempt to follow the gov- 
ernor but attempted to pass the street diagonally from Winter 
Street to Park Street, and were checked apparently by some 
movement of the company. That movement appeared to be a 
wheeling of the company by sections or divisions from the right 
on the left. [ supposed the object to be to go into open column 
to escort the governor, and I recollect being struck with some 
surprise at the whole company not following tlie first sections ; 
one or two of the sections seemed to be separated from the 
company, that is, the other sections did not iollow on immedi- 
ately, and I supposed either that the order was not understood 
or that there was some confusion in carrying it into effect I 
perceived then that the governor had passed the street and had 
preceded, as I think, those sections. In consequence of this 
manoeuvre of the company, I and the gentlemen with me was 
separated from the procession and did not reach it again. I 
likewise lost the gentleman who was with me in the midst of 
the crowd and did not see him again. I got across the road at 
last, on to the side-walk in Park Street, passed up the street 
within view of the governor, and at no great distance till 1 arrived 
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at the corner of Park Street and Beacon Street, and I tlien 
concluded to turn off down Beacon Street, to niy home. 

8. Question by same. Please slate whether or not, there 
was a crowd and confusion in Tremont Street at the time you 
passed ? 

Ansiver. There was a good deal of noise and quite a crowd. 
The crowd set up a loud shout, in consequence, as I then sup- 
posed, of the Cadets not being able to get ahead of the gov- 
ernor. 

9. Question by same. Did you see the company in Tre- 
mont Street, before you came out of Winter Street into it ? 

Answer. I think I did the right of the company. I think they 
were west of the centre of Tremont Street. 

10. Question by same. Was or was not the middle of 
Tremont Street occupied at that time, and how ? 

Answer. My impression is that the middle of the street im- 
mediately in front of the company was not occupied. On the 
left of the company the road seemed to be filled. 

11. Question by same. Why did you not continue in the 
procession and follow the governor ? 

Answer, I thought I could take a more direct course across 
and not follow the governor, as the procession seemed to be 
broken up very much. 

12. Question by same. Did you or not see any salute ? 
Answer. 1 did not see any. 

13. Question by same. When the company were in line, 
were they in open or closed ranks? 

Answer. I don't know whether there were two ranks or 
one. 

14. Question by same. Did you hear any march played, 
or any music ? 

Answer. My recollection is not distinct. 

1 5. Question by same. Was there or not a crowd in Tre- 
mont Street at the time and place the governor passed ? 

Answer. I think there was at the time, and at or very near 
the place. 

1 6. Question by same. Do you know whether the governor 
passed through any crowd? 

Answer. I do not know that he did. 

17. Question by same. Please state the number of the 
people there, and their appearance as to order or confusion ? 

Answer. I cannot estimate the number ; there was a crowd ; 
I noticed no disorder ; I heard shouting. There was some 
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running hither and thither, both of the company and the crowd. 
The company did not seem to be connected together as it 
usually is. 

18. ^lesiion by same. Did you see any officers of the 
company at that time, and if so, where were they ? 

Answer, I do not recollect seeing any of them, I probably 
did, but don't recollect it. 

19. Question by same. Had the officers been in front of 
the company, should you or not have seen them ? 

Answer. No doubt I should have seen them, but I have no 
recollection about it. 

1. Question by Bespondeni. How far ahead of you did the 
governor pass the company ? 

Answer. Probably the full width of Tremont Street. 

2. Question by same. Did you observe anything like dis- 
order or confusion in the company before the governor had 
passed them ? 

Answer. I did notice what I called disorder in the company. 
Whether it was before or after he passed I cannot say, though 
it must have been about the time he passed. 

3. Question by same. Did you observe any other disorder 
or confusion in the company, besides that which you have 
spoken of when they were endeavoring to break into column ? 

Answer. I did not. 

4. Question by same. Did you mean to express a belief 
that the officers were not in front of the company while it was 
in line ? 

Answer. I did not mean to express any opinion about it. 

5. Question by same. At what distance from the line of the 
company did the governor pass it ? 

Answer. He passed the front of the company on the side- 
walk, while it stood west of the centre of the street. He must 
have passed very near the left of the line. 

6. Question by same. At the time of his passing along the 
, line of the company, was there any such crowd or other obsta- 
cle, between him and the company as to prevent him from hav- 
ing a full view of the company? 

Answer. I should think not. 

7. Question by same. Were you at that time, paying par- 
ticular attention to the motions of the company ? 

Answer. My impression is that I was looking towards them, 
probably not paying particular attention. 

8. Questum by same. Did you mean to be understood as 
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stating positively that the company did not at that time present 
arms? 

Answer. I do not know whether they did or did not. 

9. Question by same. Did you see any attempt of the 
Respondent at any time to form his company in front of his 
excellency and so as to intercept his path ? 

Anstoer. I did not see the Respondent and did not hear his 
voice, but noticed an evolution of the company which appeared 
to be the result of an order, giving direction to the company 
towards the path of the governor. 

10. Question by same. Did the purpose of that movement 
appear to you to be, to form a line in front of the governor and 
intercept his path ? 

Answer. It so appeared to me at the time. I supposed 
that the object of the company was to escort the governor. 

11. Question by same. Did you see anything in the con- 
duct of the Respondent or of thecomnany under his command, 
which appeared to you indicative of intentional disrespect to- 
wards his excellency or the government ? 

Answer. I did not. 

12. Question by same. What appeared to you to be the 
purpose for which the company was drawn up in line in Tre- 
mont Stireet? 

Answer. To receive the procession. 

20. Question by Complainant. What movement of the 
company was it, that led you to suppose it was the intention of 
the company to escort the governor ? 

Answer. The movement from the right of the company, 
which was not fully carried into effect. That led me to sup- 
pose that an order had been issued to go into open column. 

21. Question by same. Did you see Col. Quincy at or 
about that time, and where ? 

Answer. I have no recollection of seeing him there at all. 

22. Question by same. Did you ever have any military 
command ? If so, what, when, and where ? 

Answer. About sixteen years ago, I was captain of a Light 
Infantry company in Beverly. I was in commission about two 
years, commencing some time in the war and terminating 
after it. 

13. Question by Respondent. Have you attended at all 
since to military subjects, and are you acquainted with the pre- 
sent system of tactics established by the government of the 
United States ? 

29 
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Answer. I have not since attended to the subject, and am 
unacquainted with the system alluded to. 

14. Question by same. Were you accustomed to ma- 
noeuvre your company in single or in double ranks ? 

Answer, Generally double, often single and sometimes 
treble. 

Gen. John McNiel called by Respondent and sworn. 

1. Question by R/tspondent. Have you been in the United 
States service ? If yea, when, how long and in what command ? 

Answer, I entered the service in 1812, and left it in 1830, 
60 that I was in the service of the United States a little more 
than eighteen years. I entered in the rank of captain of in- 
fantry, promoted to major in 1813, to lieut. col. and col. by 
brevet in 1814, and continued in those ranks till 1824, when I 
had a brigadier's commission by brevet, and held that commis- 
sion till I resigned in 1830. I have commanded regiments, 
stations and posts and districts. During a very considerable 
portion of the time I held a commission, I was in the field and 
m actual service ; that is during the whole war, and a considera- 
ble portion of the time since. 

2. Question by same. Is double quick time a regular inotion 
of infantry, and on what occasions is it proper and usual? 

Answer. Double quick time is not often practised. It is 
only in cases of necessity and emergency, by well disciplined 
troops. It is frequently practised on drill. What I mean by 
emergency is taking tlie advantage of ground when meeting an 
enemy ; or to be in time to meet an order, in case any delay 
or casualty has happened to prevent being on the ground at the 
time, or in excessive stormy weather, where soldiers are expos- 
ed, in order to get them into shelter. Other cases might be 
named, but these are the most prominent. 

3. Question by same. If a company of infantry, nine men 
in a section, marching in column at open ranks, and having 
occasion to be at a particular point, whether for parade or other 
duty, as soon as possible, should run at double quick time at 
the tap of the drum, with fixed bayonets, at the trail, a few 
lods, say forty rods; and when near the point to be reached, 
should halt, dress the ranks, and thence proceed in quick time ; 
is or is not such proceeding unmilitary and disorderly ? 

Answer. It would depend on the nature of the service. If 
the nature of the service required the men to be at a certain 
point immediately, it would be proper that they should open 
ranks^ trail arms, or go by file ; both are practised ; generally 
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where the ground will admit it, we go by open ranks. If the 
ground is narrow or obstructed, it is the practice to make file 
movements. This must be at the discretion of the officer* 
If the distance be considerable we usually unfix bayonets. If 
the distance be short, and the emergency great, we do not. 

4. Question by same. Suppose a column, marching at open 
ranks, would or would not time be lost by closing ranks to 
make a file movement ? 

Answer. Of course so much time would be lost, as it took 
to change the position, and nothing would be gained in speed 
afterwards on good ground, but rather the reverse. 

6. Question by same. Is it unusual in making such rapid 
movements for some men to fall in the rear ? 

Answer. It is not unusual for men to fall in the rear in slow 
or rapid movements. 

6. Question by same. Would it be considered in service, a 
military offence, for a commander of a guard or escort of hon- 
or, who had accidentally failed to be ready to move with the 
officer to be escorted or guarded, to follow and overtake him 
on his way, and there offer to take up the escort or guard duty^ 
or is it the duty of the ofiicer so to endeavor to repair the mis- 
take? 

Answer. There are no duties of escort of honor in our service 
to my knowledge. We sometimes have small escorts in recon- 
noitring the enemy's lines performing the duties of the officer 
of the day, to protect him, &c. In respect to guard duties, if 
the commander of a guard had failed to perform his duty, or 
be upon the spot at the appointed time, from any accident or 
mistake, I should view it to be his duty to be there, as soon after 
as practicable. 

7. Question by same. Suppose the commanding officer 
should send his aid-de-camp to an officer who was superintend- 
ing a manoeuvre of his command, to say that he had no further 
orders for him, would it or not be unmilitary or unofiicerlike for 
such officer to march to the quarters of the commander, or 
whoever he might be, to ask if he had any further orders ; and 
further, supposing that said officer did not understand the order 
communicated? 

Answer. I should suppose that it would be the duty of an 
officer to ascertain to his own satisfaction, before leaving the 
ground, that his services were no longer required. 

8. Question by same. \s it or not usual for commanding 
officers to acknowledge and return all military salutes paid to 
them? 
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Answer. It is usual, so far as my knowledge extends. 
8. Question by same. Do you remember tbe weather od the 
4th of January last ? 
Answer, I do not, I was at Washington. 

1 . Question by Complainant. If a company was in line 
and presented arms when its music was in column on its right, 
four deep, not having wheeled into line, and did not play a 
march, or receive you with the ruffles or honors due to your 
rank, and such company had not been before at its post in time 
to receive you as ordered, would you pass its line and acknow- 
ledge it as a proper salute ? 

Answer. 1 should not return a salute to a company unless 
it was in a proper condition to pay the salute in a soldierlike 
manner. 

2. Question by same. Would the case supposed be a proper 
condition for a company to pay a salute ? 

Answer. It would not be in conformity with the practice of 
the regular service. 

3. Question by same. If an officer whose commanJ was 
detached for the performance of any special duty, was positively 
dismissed from further service on parade, for the day, would 
you consider it a proper military act, after you had gone to your 
quarters, for him to march his company there, and report for 
further orders ? 

Answer. I should not consider it proper, if he understood 
the order, that he was positively dismissed ? 

4. Question by same. If the commander of a guard, who had 
failed to be ready to receive you, when ordered to do so, should 
meet you in the road, would it be proper for him to form his 
guard in your front without making any explanation or without 
your order or permission ? 

Answer, It would depend on circumstances. If I enter- 
tained a belief that the officer had performed his duty in good 
faith, and that the delay was occasioned by any accident or 
misunderstanding, I should recognise him. If it were the con- 
trary, and I supposed he had any intention of disrespect, or if 
I had any strong reason to believe he had been very negligent, 
I should not ; and under such circumstances should arrest him 
and place some other man in command of the guard. I do 
not predicate this opinion upon any case I have ever known in 
the service, for I have never known precisely such a case. I 
have known frequent instances of mistake and accideot, but 
never one just like the case supposed. 
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The court adjourned to meet again at half past 3 o'clock 
this afternoon. 

TuESDAT Afternoon, March 27, 1832. 

The Court met pursuant to adjournment. 

Present. Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

Gen. McNiel was again caDed. 

6. Question by Complainant, Would you march a company 
in column through a lane 20 feet wide, and 40 rods long, in a 
populous city, when there was a deep snow, and the path was 
slippery, and a crowd of people were about, at double quick 
time, with arms trailed, and bayonets 6xed, on parade duty, or 
would you march by files ? 

Answer. I can't throw much light upon the subject, as it 
must be a matter of discretion. If in marching by columnrit 
would subject the citizens to great inconvenience or danger, 
and \{ ja my opinion, by making a file movement, the desired 
object could be accomplished as easy, and with less injury to 
the multitude, I should in that case make a file movement. 

9. Question by Respondent. If, on accidentally passing a 
single sentinel on post, he should present arms to you, should 
you feel bound to acknowledge the compliment or not? 

Answer. I should feel bound to acknowledge it. 

10. Question by same. If on accidentally passing a body 
of men under arms and in line, its commander should order it 
to present arms to you, and should himself drop his sword, 
should you feel bound to acknowledge the compliment or not ? 

Answer. I have always felt myself bound to acknowledge 
any compliment tendered me, either by an individual or a body 
of men. 

1 1 . Question by same. In the case supposed , of arms present- 
ed, by a body of men in line, not drawn up for review, but hastily 
and accidentally passed, would it or not be a circumstance to 
prevent your acknowledging the salute, that its music was not 
in line on the right or did not play ? 

Answer. If I thought the object was to pay me a compli- 
ment, and the occasion was accidental, I think I should acknow- 
ledge the salute. 
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6. Question by Complainant. If a salute were offered ia 
an unmilitary manner by troops under your own command, and 
by an officer who knew his duly, would you receive it or call the 
officer to account ? 

Answer, I should think it my duty to state the error to the 
ofiicer, or call him to account, as the nature of the case might 
require. 

Mr Edward D. Bangs called by the Complainant and sworn* 

1. Q^nestion by Complainant. What office do you hold in 
this Commonwealth, and were you at the Old South church on 

' last Election day ? 

Answer. I am Secretar}* of the Commonwealth, and was 
at the Old South last Election day. 

2. Q^uestion by same. Did you move in the procession and 
if so, what place did you occupy ? 

Answer. I moved in the procession and I walked immedi- 
ately in the rear of the council. I walked with a member of the 
council, I think it was Mr Locke ; a part of the time there were 
three of us together. 

3. Question by same. Did you come out of the church 
with the governor, and were the Cadets at the door ? 

Answer. I came out immediately after the governor, and 
the Cadets were not at the door. 

4. Question by same. Were they in sight, or did you hear 
their music ? 

Answer. They were not in sight and I heard no music. 

6. Question by same. Do the public procession of the gov- 
ernment usually move in the middle of the road or on the side- 
walk? 

Answer, Usually in the middle of the road. I never went 
upon the side- walk in such a procession. 

6. Question by same. Where did you first see the Cadets 
after you left the meeting-house ? 

Answer, As the procession approached near the bead of 
Winter Street, I saw the Cadets in Tremont Street. 

7. Question by same. Please state what occurred. 
Answer, I was somewhat more in rear of the governor 

and suite at that time than commonly. I first saw the Cadets, 
as I thought, in the act of wheeling, between Winter Street and 
Park Street church, the head of the company being about 
against Winter Street. The governor, as soon as he reached 
the head of the company, turned, according to my recollection, 
to the right. Immediately after the governor turned to the right 
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the pressure of the crowd became so great, as to throw that 
part of the procession where I was into some confusion. I 

rroceeded to follow the governor, but after moving a few steps, 
found I should have to force my way through the crowd and 
I stopt, and let the muhitude pass on. I afterwards made my 
way leisurely to the State House entirely disconnected from the 
procession. I think that after a minute or two from the time 
that I saw the governor turn to the right, I did not s ee him 
again till I saw him in the council chamber. 

8. Question by same. Was there or not any crowd and any 
confusion in Tremont Street at the time the governor passed ? 

Answer. There was a crowd, and some confusion was pro- 
duced in that part of the procession which I occupied. It was 
that circumstance that induced me to stop and leave the pro- 
cession. 

9. Question by same. How far was you in rear of the 
governor, when he turned on to the side-walk at the head of 
Winter Street ? 

Answer, I might have been twenty feet in his rear. 

10. Question by same. Was or was not the procession 
broken up at that place, and if so, what was the cause } 

Answer. The procession was in part broken up. I think aU 
who were in the rear of me were disconnected from the pro- 
cession ; of this fact, however, I am not confident, as after I 
left the procession, I paid no farther attention to it, or to the 
military. The cause was the pressure of the multitude upon 
the procession. A part of this multitude were those, who at- 
tended the procession. 

11. Question by same. What military officers were 
with the governor at the time he turned to the right as before 
stated ? 

Answer. My recollection is, the Adjutant General and Col. 
Qiiincy. I recollect no others. 

12. Question by same. Did you see those officers, or either 
of them afterwards } 

Answer. Not till I saw them in the council chamber. 

13. Question by same. What was the appearance of the 
company as to military order ? 

Answer. I am unable to say, as I paid no attention to it 
at all, excepting that I saw the company afterwards marching 
up Park Street. 

14. Question by same. Did you hear the band play or see 
the company salute at the time they were in Tremont Street? 



232 

Ansfver. I have no recollection of either. I heard music, 
but whether it was when the governor was passing the company 
I cannot say, because I have no distinct recollection upon the 
subject. 

The court adjourned to meet tomorrow morning at half past 
nine o^clock. 

Wednesday, March 28, 18S2. 

The Court met pursuant to adjournment. 

Present. Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis; Col. Charles Lane ; Lieut. Col. Abijah Ellis; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the the record of yesterday. 

Col. James T. Austin, called by Complainant and sworn. 

1 . Question by Complainant, Was you an aid-de-camp of 
Gov. Gerry in 1812? 

Answer. Yes. 

2. Question by same. Please look at the record of the Ca- 
det company for. that year, and state whether the same be 
correct or not ? 

Answer. There is much in this record of which I can have 
no personal knowledge, whether it be correct or not. 

3. Question by same. Please state what took place on 
Election day, 1812, when the Cadets overtook the governor and 
procession in Winter Street ? 

Answer, When the services of the church were over the 
Cadets were not on the ground. The governor, with such 
gentlemen as chose to form the procession, marched towards 
the State House without them, passing up Milk Street, Wash- 
ington Street and Winter Street. Just as he was turning into 
Winter Street, the corps passed on his right in column, left in 
front on a run up Winter Street beyond the governor so far as to 
leave the right in the position they would have maintained had 
the escort been formed in the usual way. When the tap of the 
drum was heard, as they were coming, I asked the governor if 
he had any orders to give to the Cadets ; he replied " wait and 
hear what they say." When Col. Williams who commanded 
the Cadets on that day had got in front of the governor, he turn- 
ed round and presented, and in a most earnest manner, said, '* 1 
assure your excellency upon my honor, it is an accident ; I beg 
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in God's name, you would not consider it a personal affiront.'' 
He was about to make some other remark when the governor 
said " proceed, sir." The processiou was then escorted to the 
State House and delivered in usual style; the officers then came 
into the council chamber and made further explanation. The 
language of the explanation I did not hear. 

4. Question by same. Do you know whether the Cadets 
after delivering the procession at the Old South on that day 
were dismissed or not ? 

Answer. I do not now recollect. 

5. Question by same. How long did the governor wait on 
that day at the church after the services ? 

The Respondent objects to the preceding question as irrele- 
vant. 

The court overrule the objection. 

Answer, Just so long as was necessary to ascertain that the 
Cadets were not on the ground. I can't tell just the number of 
minutes, or seconds. 

1. Question by Respondent. What reason do you knoW| 
for any peculiar solicitude of the commander of the Cadets on 
that day, to satisfy the governor that his failure to be on the spot 
was a mere accident ? 

Answer. I can't say that I know anything of my own know- 
ledge. The circumstances were a matter of public notoriety. 
The political character of the governor and of the commander 
of the Cadets was decidedly opposed one to the other. It was a 
period of great party excitement and this was the last public 
appearance of the governor, as he was superseded that year 
by a man of different political sentiments. 

2. Question by same. Was it not also a matter of public 
notoriety, that the whole body of the Cadets were politically 
opposed to the governor ? 

Answer. Yes. 

3. Question by same. Was there not from these circum- 
stances a general belief or suspicion of intentional slight on the 
part of the Cadets towards the governor ? 

Answer. I cannot speak of general opinion on the subject, 
as no time had elapsed to ascertain. It is obvious that it might 
be the opinion of individuals. 

4. Question by same. Was there not a suspicion or belief 
in the mind of the governor and his staff, at the meeting-house ? 

The Complainant objects to the above question, as irrelevant 
and improper, and the court sustain the objection. 
30 
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Col. Henry F. Baker was called by the Complainant and 
sworn. 

1. Question by Complainant. Have you been a comman- 
der of tbe Cadets ? If so, please state when and how long. 

Answer. From 1826 to 1829, and from 1830 to 1831 
there was an interval. In 1829 I resigned, and in 1830 I was 
re-elected. 

2. Question by same. Will you look at the record of the 
clerk of the Cadets for Election day in 1828, and state whether 
the same be correct or not, and any facts relative to the matter 
there recorded ? 

Answer. There are some inaccuracies in the record to the 
best of my recollection, but none of much consequence. 

3. Question by same. Please state what happened with re- 
ference to the escort of that day ? 

Answer. The governor was received at the State House by 
the company and with the procession was escorted to the Old 
South Cliurch in the usual manner, I received from Col. Quincy, 
the aid of the governor, leave of absence for one hour. Before that 
hour had expired, the services of the church were ended and 
the governor returned to the State House without the escort. 
On my march down to the Old South to take up the escort, I was 
informed by a constable in front of the State House that the gov- 
ernor had returned and was in the council chamber. 1 halte d 
the company, placed them under the command of the orderly 
sergeant and repaired with my other officers to the council 
chamber, where I explained the circumstances, made an apology, 
(although not in fault,) which was accepted, and I withdrew 
with my officers and resumed the command of the company. I 
wheeled my column into line and awaited the further orders ol 
the commander in chief. Shortly afterwards Col. Quincy in- 
formed me, that the governor had no fuhher use for the services 
of the corps on that occasion. The next day I resigned my 
commission and transmitted those of my other officers to the 
governor, but none of them were accepted. I sent a writteir 
communication and received one in reply, which are in the order 
book. 

1. Question by Respondent. How long have you been con- 
nected with the corps, and during that period have the Cadets 
ever been into the meeting-house on Election day ? « 

Answer. I have been connected with them about thirteen 
years. The Cadets were never within my recollection marched 
mto the meeting-house on Election day. 
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2. Question by same. Have they ever waited outside the 
meeting-house from the delivery of the procession until the ser- 
vices were ended ? 

Answer. Never within my recollection. 

3. Question by same. Have any, and if any, what orders 
been given to the commander of the Cadets, by the governor, as 
to the manner in which the escort duty shall be performed ? 

Answer. I never received any orders other than the written 
orders, issued from the Adjutant General's office. 

4. Question by snme. What orders have been usual after 
the delivery of the procession at the meeting-house as to the 
time of returning ? 

Answer. The company were always relieved for a limited 
period of time, difTering at different times ; sometimes it has 
been for one hour and sometimes during the services. 

6. Question by same. Have you ever known the company, 
on their return to the church and finding the services still in pro* 
gress, to march away again ? 

Answer. I have no distinct remembrance of any such oc- 
currence. If we had remained at the church, it might be easily 
explained, as the weather has always been pleasant 

6. Question by same. When the company have been ordered 
to report themselves at or after a specified time, in what form 
has it been usual to make the report ; or has it been usual to 
make any report until the services were ended ? 

Answer. I have usually paraded the company facing the 
meeting-house, and have myself taken a station in front oi the 
door, so that I might see the officer and be seen by him, when 
the services were ended. 

7. Question by same. What was the precise order given 
you in the year 1828 ? please state the precise language if you 
can. 

Answer. I cannot, I can state the purport, but cannot now 
recall the language. 

8. Question by same. Do you mean to state positively, that 
you were dismissed from duty by that order for one hour ? 

Answer. I do. 

9. Question by same. How long according to your recollec- 
tion was the company at your house on that day ? 

Answer. I should think the record of the company was 
correct ; about three quarters of an hour, but it is impossible for 
me to state positively how long. 

10. Questicn by same. Where did you then live, and at 
what distance from the Old South ? 
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Answer. I lived at No. 8, Chesnut Street. It is about five 
minutes' walk. The company were marched very quick. 

11. Question by same. Do you mean to slate positively, that 
you reported at the State House, within one hour from the time, 
when dismissed from the church ? 

Answer. By my time it was within one hour ; by Col. Quincy's 
it was five minutes after, and that was the ground upon winch I 
rested my defence. 

12. Question by same. Did you then consider that you had 
broken no order and had acted fairly within the discretion given 
you? 

Answer. I considered myself liable to censure as my letter 
to the governor shows ; at least, I should have felt it my duty to 
have been on the spot, to perform the duty required, although 
in a military point of view, I was not bound. If I had known 
that Mr Walker's sermon on that occasion would have been but 
fifteen minutes long instead of two hours, I should have been 
there at the close of the services. 

13. Question by same. Upon what precise ground did you 
consider yourself liable to censure, and whose censure do you 
mean ? 

Answer. Upon a mere point of etiquette, the Cadets claim- 
ing the rank, honor and privileges of being the governor's body 
guard. I meant the censure of the commander in chief. 

14. Question by same. Do you then mean to sav» that you 
considered yourself liable to censure by the commander in chief 
for not being on duty, when he had expressly dismissed you 
from it? 

Answer. I did so consider it at the time, for the reasons be- 
fore stated, and acted upon that conviction. 

1 5. Question by same. Who has been in the habit of making 
up the records of the proceedings of the Cadets, and does the 
form of the same come at all under the cognizance of the com* 
mander of the corps, until after they are made up ? 

Answer » For the last ten years they have been made up by 
the clerk. The form does not come under the cognizance of 
the commander until after they are made up, at least, I never 
exercised that right. 

4. (Question by Complainant. Have or have not seats been 
usually reserved in the meeting-house on Election day for the 
Cadets? 

Answer. They have generally, that is, the constables have 
told me so at the door, both on Electibo and Independent days. 
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5. Question by same. Have they ever been occupied on 
either of those days to your knowledge ? 

Answer. Always I think on the 4th of July by the Cadets. 
As I stated before, I have never known the Cadets marched 
into church on Election day, but when Dr Channing preached 
the Election sermon, some of the company, perhaps half a 
dozen, went in and occupied the seats reserved. 

6. Question by same. Do you know anything of the ap- 
pearance of the company on Election day in Tremont Street ? 
If so please state what it was. 

Answer. I saw them from the head of Park Street appa- 
rently filing in front of granite range. I saw them subsequently 
countermarch and move off. 

16. Question by Respondent. Had you ever a very precise 
order as to the time, you should return to the meeting-house, 
previous to 1828. 

Answer. My impression now is, that they were unlimited as 
to time, or discretionary, but I do not state this positively. 

17. Question by same. Do you remember the weather on 
the 4th of January last? If yea, should you have deemed it 
prudent and officerlike as commander of the corps, to have 
kept your men exposed to it without an express order so to do ? 

Answer, I remember the weather ; I should not have thought 
it proper to have kept men exposed without express order. I 
should have done, what I had done on a previous occasion, 
that is, marched into the meeting-house. The occasion refer- 
red to was in August last, when a eulogy was delivered on 
President Munroe, when it rained very hard. 

7. Question by Complainant. Alter leaving the procession 
at the meeting-house, did you ever march away, without per- 
mission so to do ? 

Answer. I always waited at the door with my company, 
until one of the governor's aids came out and relieved me from 
duty. 

The court adjourned to meet at half past 3 o'clock this after- 
noon. 

Wbdhksdat ArTKRifooir, March 28, 1832. 

The court met pursuant to adjournment. 

Present. Brig. Gen. William Peck, President. — Col. Thomas 
Davis; Col. Charles Lane ; Lieut. Col. Abijah Ellis; Lieut. 
Col. Luther Eaton. 
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The Respondent was called and answered. 
The Complainant was called and answered. 

Adjutant General Wrn. H. Sumner again called. 

1. Question by Judge Advocate. Please stale what you 
know relative to any reservation of the pews in the meeting- 
house for the Cadets ? 

Answer, Since I have been connected with the command- 
er in chief, either as adjutant general, or aid-de-camp, there 
never has been an occasion to my recollection, on which pews 
were not reserved for the escort of the government, either on 
Election or Independent days. 

2. Question by same. Please state what you saw at the head 
of Winter Street, and in Tremont Street last'Eleclion day, when 
the procession was returning from the meeting-house ? 

Answer, I was by the side of the governor, and when we 
arrived at or near the head of Winter Street, I saw the company 
of Cadets in the middle of the road in Tremont Street. 
The procession was at that time, moving up in the middle of 
Winter Street. The governor, at the time, observed, this won't 
do ; or something to that effect, and turned off from the middle 
of the road on to the side-walk in Tremont Street. He pro- 
ceeded some ways and crossed towards Park Street church, 
and at that time I have no recollection of being by his side or 
very near him. I must have been in his rear, because I over- 
took him afterwards. When I came up with him on the side- 
walk of Park Street, I went with him to the State House. If 
Mr Tilden was on his side at the time 1 came up, I have no 
distinct recollection of the circumstance, and if I pushed him 
aside on coming up behind him it was entirely unintentional, 
and was probably done by my taking my proper position be- 
tween him and the governor. In relation to the fact stated in 
the company record, which says, " This movement of his excel- 
lency, fyc, ^c," I can positively declare that his excellency 
did not confer with me at all iipon the subject, nor I with him ; 
neither did I know, that Col. Quincy had been despatched with 
an order to dismiss the company from further service until some 
time afterwards. 

3. Question by same. Did you hear the testimony of the 
Hon. Mr Thorndike, and of the secretary of state ? If so, 
please state whether the same, as far as your knowledge extends, 
was correct or not, in relation to the appearance of the Cadets 
and the procession at the head of Winter Street, and in Tre- 
mont Street ? 
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Answer. In relation to that subject, 1 can say, that when 
I saw that the governor did not intend to be escorted from that 
place to the State House and stepped aside, I followed him as 
near as I could, without taking any particular observation of the 
company. I saw no salute and heard no music. As I did not 
take particular notice of the Cadets, I am not able to state 
whether the facts testified to by them, in relation to the Cadets, 
were correct or not. 

1. Question by Respondent At what hour did you make 
out and deliver the order to Col. Quincv for the arrest of 
the Respondent, and at what hour did you receive orders so 
to do? 

Answer, I delivered the order to Col. Quincy about an hour 
or an hour and a half after candle-light, as soon as it was pre- 
pared for him ; I received the directions of his excellency to 
prepare it after he had returned from his dinner at his lodgings, 
and immediately before I commenced writing the order. I 
should think it was after candle-lighting, but cannot state posi- 
tively. 

Col. Josiah Quincy, Jr, called again by the Complainant. 

1. Question by Complainant. When you delivered the or- 
der to Capt. Sargent after the delivery of the escort at the 
church, to report after half an hour, did you add any suggestions 
of your own, and if so, what ? 

Answer. As I before stated, I added something to this effect, 
you must be here, or you must be careful to be here, at the 
conclusion of the services. I do not exactly recollect the 
phraseology, but I am certain as to the import. I am sure that I 
said nothing concerning being at the door, or receiving a report 
from Capt Sargent, at the end of half an hour, for I knew 
from the situation I always occupy in the church, that it would 
be impossible for me to have any communication with the com- 
pany during the service, without disturbing the whole congrega- 
tion. Capt. Sargent must certainly have misunderstood me. 

2. Question by same. Did you afterwards make any mem- 
orandum of the words in which you gave the order to Capt. 
Sargent } If so state when. 

Answer. I did immediately on my return to the council 
chamber, and I had those minutes before me at the time I tes- 
tified before. 

3. Question by same. When you went to the door of the 
church to see if the Cadets were ready to resume the escort, 
do you recollect seebg Mr Robinson the constable ? 
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Answer. I cannot say that I recollect seeing Mr Robinsoi^ 
there were some constables there, but I do not know their names. 

4. Question by same. Do you remember hearing any 
person say that a messenger had been despatched after the 
company, and that in all probability, they would be there in a 
few minutes ? 

Answer. I do not, I could not learn at the door, where the 
Cadets were. 

6. Question by same. When you delivered his excellency's 
order to Col. Winihrop in Tremont Street, dismissing him from 
further service that day, did he make you any reply, or other- 
ivise signify to you that he understood the purport of the order ? 

Answer. Col. Winthrop did not make any reply ; I did not 
wait for one, because I did not consider that the message re- 
quired any, but from the situation in which I stood, and from 
the manner of Col. Winthrop, I had not at the time the slight- 
est doubt but that he heard and comprehended the order. 

1. Question by Respondent. What did you understand to 
be the object of the inquiry made by Capt. Sargent at the coun- 
cil chamber, after said order ? 

Answer. Nothing except to know if there were any orders 
for the company. I did not suppose there was any sinister ob- 
ject. 

2. Question by same. Did you say to Capt. Sargent, or 
did his excellency say, that the Cadets were already dismissed, 
or anything to that effect ? 

Answer, I believe his excellency's words were, I have no 
further orders. 

3. Question by same. When you received the order io 
Tremont Street, did you understand that his excellency did 
not wish the Cadets to take up the escort at that time or place, 
or that he wished to have no further communication with them 
on that day, or what precisely did he mean, as you understood 
it? 

Answer. I understood that it was his intention to dismiss the 
company altogether for that time, and to have no further com- 
munication with them as a corps during that day. 

4. Question by same. What was the message given you, 
exactly, at that time? 

Answer. As near as I can remember it was, " Tell Col. 
Winthrop, I have no further orders for him." 

5. Question by same. Could you not at the meeting-house 
have sent one of the constables to the Cadets without disturb- 
ing the congregation, when they were at the door ? 
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Answer. 1 tbink I could not. I sit on those occasions in 
the immediate vicinity of the pulpit, and I could not speak to 
a person, in that situation without attracting the attention of the 
audience. 

6. Question by same. Can you slate what order you gave 
to Col. Baker in 1828, when he had delivered the escort at the 
meeting-house ? 

Answer. I cannot recollect the exact phriaseology, the pur- 
port was, that he should report in an hour. 

7. Question by same. How long did his excellency wait 
for the Cadets at the meeting-house on that occasion ? 

Answer. My impression is that immediately on my commu- 
nicating to him, that the company were not in readiness, he 
said it would not do to wait, or something to that effect, and left 
the church. 

8. Question by same. Will you undertake to swear that 
that was the fact ? 

Answer. I will, that it was the fact according to the best of 
my recollection ; I recollect the circumstances on that day as 
well as I do anything at that distance of time. 

9. Question by same. How long after the expiration of the 
hour was it, before Col. Baker reported at the Slate House ? 

Answer. I cannot state exactly, but I know from some 
circumstances that the hour for which the company was dis- 
missed had elapsed before the governor left the church, he re- 
turned immediately to the council chamber, where he had not 
been many minutes, before the company appeared in front of 
the State House. 

6. Question by Complainant. Who delivered the message 
to you when at the door of the church and looking for the Ca- 
dets, last Election day, to return to the governor ? 

Answer, I am very certain it was Sheriff Sumner. 

7. Question by same. Did you receive any such message 
from a constable ? 

Answer. I received but one such communication, and that 
I am confident was from the Sheriff. 

8. Question by same. Do you know Mr Murdock, a mem- 
ber of the Cadets, and did you see him in church that day ? 

Answer. I have no recollection of it, I believe I know him. 

Mr Edward Stow again called. 

1. Question by Respondent. Is the order of arrest, which 
31 
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was served upon the Respondent, and now exhibited to you, in 
your hand writing ? 
Answer. It is. 

2. Question by same. At what hour of the day, did you 
write it ? 

Answer. I can't distinctly recollect the hour of the day, 
but I should think it was about six o'clock or after. 

3. Question by same. Did you state to Mr Dexter this 
afternoon, that it was written after dinner, and before candle- 
light ? 

Answer. I did after dinner, I don't think I said before can- 
dle-light. 

4. Question by same. After you spoke with Mr Dexter did 
you go and speak with General Sumner, and before you was 
called to testify ? 

Answer. Yes. 

5. Question by sam^e. What was the conversation between 
you ? state particularly. 

Answer. The general observed that I should be examined 
with respect to writing the order, I recollect nothing further. 

6. Question by same. Do you mean to say that nothing 
was said to you by General Sumner, about the time the order 
was written ; or whether it was written by daylight or candle- 
light ? 

Answer. He never said one word to me about it in that 
respect. 

Franklin Dexter, Esq. called by Respondent and sworn. 

Question by Respondent. What did Mr Stow state to you 
just before he was called, as to the time when the order of ar- 
rest was written ? 

Answer. Something more than half an hour I think before 
Mr Stow was called, I went to Mr Stow and asked him at what 
hour the order of arrest was written. His answer was, after 
dinner. I asked him at what hour of the afternoon. His an- 
swer was not very precise, but I think it was, soon after dinner. 
I understood him to mean soon after dinner. I then asked him 
if it was written before candle-light. He answered without any 
hesitation, yes : and I came back and so reported to Mr Gardi- 
ner and to General Sumner. 

Col. Josiah Quincy, Jr, again called. 

Question by Complainant. Was you in my office when 
the order for the arrest of Col. Winthrop was issued ? And 
was it before or after candle-light ? 
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Answer. Some time after I knew it was the intention of his 
excellency to .arrest Col. Winthrop, and after I had heard the 
order given to General Sumner to carry it into effect, I went 
home, changed my dress and waited until I supposed the 
papers must be prepared. I returned to the Adjutant General's 
office, I believe after candle light and found that owing to some 
aheration in the original draft, the papers were not finished. 
After the Adjutant General had finished writing he gave the 
order to Mr Stow to make two copies. As it was necessary that 
there should be two copies 1 began to make a copy for myself » 
from General Sumner's draft, at the same time with Mr Stow, 
but feeling an unwillingness to have the copy in my hand-writing, 
I did not finish it, but waited until Mr Stow made two copies; 
which took a long time to do. I know that it was after candle- 
light, because I remember the situation of the lights, as we 
stood together at the desk in the Adjutant General's office. 

Question by Respondent, At what hour did the governor 
order General Sumner to prepare the order of arrest ? 

Answer. I cannot state exactly. It was I think more than 
an hour after our return to the State House. 

The court adjourned until tomorrow morning at half past 
9 o'clock. 

Thursday, March 29, 1892. 

The court met pursuant to adjournment. 

Present. Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis ; Col. Charles Lane ; Lieut. Col. Abijah Ellis ; Lieut 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the record of yesterday. 

Mr Newell A. Thompson called by Respondent. 

1 . Question by Respondent. Who made up the record of 
the proceedings of the Cadets, last Elecdon day i 

Answer. 1 made them. 

2. Question by same. Had you any direction or advice 
respecting them from the Respondent, and when did he first 
see ihem to your knowledge ? 

Answer. I had no direction or advice from the Respond- 
ent, nor do I know that he has ever seen them. 

3. Question by same. How long after the 4th of January 
was it that you made up the records r 
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•Answer, Immediajlely after. In a day or two. 

4. Question by same. Upon what ground did you state in 
the record, that there were printed orders of exercises in the 
meeting-house that day ? 

Answer. I made an inquiry of some one, who I understood 
was in the church that day, and was so informed. I did not 
know it of my own knowledge. 

5. Question by same. Has it been usual for the commander 
to give any direction about making up the records, or to have 
the custody of them ? 

Answer. It never has since I have been clerk of the corps. 

1. Question by Complainant. Had you had any conversa- 
tion with Col. Winthrop, previous to the records being made, 
relative to the proceedings of the company on Election day ? 

Answer. None to my knowledge. 

2. Question by same. How did you know the fact, that the 
government procession proceeded through Washington Street, 
in a state of disorder and confusion on that day, as stated upon 
your record ? 

Answer. I have stated before, that I saw the procession, 
after I turned the corner of Milk Street ; it appeared to me then 
to be in a state of disorder and confusion, and I heard so from 
others. 

3. Question by same. How did you know that Col. Win- 
throp had a right to suppose, and did suppose, that the usual 
services would be performed, as stated in the record ? 

Answer. In making up these records, I was under the direc- 
tion of no one. t made up the records from my own views of 
the subject. 

4. Question by same. How did you know that, instead of 
the performance of the usual exercises or a proper proportion 
of them, all were dispensed with, with a slight exception, as you 
have stated in the record } 

Answer^ I only know it from hearsay, I had no doubt of the 
fact, having heard so at the time. If I mistake not, I was so 
told by Mr Freeman, at that time a member of the council, though 
I do not state this positively. 

5. Question by same. Can you undertake to swear, that the 
statements recorded by you are true ? 

Answer. I did not make the records with an expectation of 
being called to swdar to them ; I made them up from opinion. 
It was my opinion at the time, that they were oorrect, and I 
now suppose that they are, or as near so as is necessary. 
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Capt Henry W. Sargent called by Respondent. 

1. Question by Respondent When Col. Quincy delivered 
bis orders to you at the meeting-honse door, did he or not give 
you any caution, to be back by the time the services were over f 

Answer, If he gave any I did not hear it. 

2. Question by same. Are you or not confident that Col. 
Quincy said, he would come out or send out on your return at 
the expiration of the time limited, and give you further orders? 

Answer. 1 am extremely confident that he said so^ I un- 
derstood him so, whether he said so or not. 

3. Question by same. Did you or not so report to Col. 
Winthrop at the halt in Milk Street ? 

Answer. I did so report to him there, and also at the Ex- 
change, and it was in consequence of that, that Murdock was 
despatched to the church. What makes me more confident is, I 
advised Col. Winthrop to send Mr Murdock up to the church, to 
wait for further orders, which would not otherwise have been done. 

4. Question by same. When, where and to whom did you 
state what Col. Quincy said to you on that occasion, and was 
the same written down from your statement at any time, and if 
so when and by whom ? 

Answer. I first stated the next morning what Col. Quincy's 
order to me was. I cannot mention all the |>ersons to whom I 
have stated it since. I should think a hundred or more. It 
was in Col. Winthrop's office the next morning that I first stated 
it ; five or six gentlemen were in the room, but I recollect no 
one except Mr Thacher and Mr Perkins ; Mr Perkins is now 
gone to the south. I also stated it to Mr Wm. H. Gardiner, 
who took it down in writing. I think it was within a week that 
I made this statement to Mr Gardiner, and it might have been 
in three or four days. The memorandum made by Mr Gar- 
diner, I heard read at the time bv him. 

5. Question by same. Is the memorandum now shown to 
you in the hand writing of Mr Gardiner, and is the statement 
therein contained the same you made to him at the time it was 
written ? 

Answer. It is the same. I know the hand writing of Mr 
Gardiner. 

1 . Question by Complainant. Please read the memorandum 
made by Mr Gardiner, and which yon now say is correct. 

Answer. " Col. Quincy's order to me, on the governor's 
entry at the Old South, was, ' you will report yourself in half an 
hour or more, or and more,' I am not sure which, I said, I 
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lid not distinctly understand the order. He repeated it in the 
tame words, with this addition, I will be out or send out and 
jiveyou further orders ; my impression is that he said, he would 
lome out himself. The company was then countermarching* 
I delivered the orders so received to Col. Winthrop, and repeated 
it at the Exchange and suggested the sending the orderly to the 
meeting-house to receive the order. He was sent ; we waited 
lore than half an hour, and he not returning we marched up.'* 

2. Question by same. Did you approach and speak to Col. 
Vinthrop for the purpose of delivering that order before he had 
lahed his company ? 

Answer. I believe that I did. 

3. Question by same. Did you halt in column ? 
Answer, We did. 

6. Question by Respondent. Do you know for what purpose 
he company first moved from the meeting-house, after deliver- 
ng the escort ? 

Answer. I believe on account of the snow, which was very 
deep and very inconvenient. There was more snow immedi- 
ately in front of the church than below it. The street below 
was broader and clearer. 

4. Question by Complainant. Did Col. Winthrop tell you 
at the time, that he moved the company away on account of the 
snow, or was it your own supposition. 

Answer. He did not tell me ; I heard a number of the com- 
pany complaining of the snow, and also heard Col. Winthrop 
say, I will get you out of it, or something of that sort. 

5. Question by same. To whom did you hear him say 
so.^ 

Answer. I do not know ; he said it aloud, apparently ad- 
dressing all those near him, that complained. 

Mr Wm. Garfield called by Respondent and sworn. 

1 . Question by Respondent. Were you a domestic in CoK 
Winthrop's family, last Election day i 

Answer. Yes. 

2. Question by same. Was the packet now exhibited to you, 
or one similar to it, left at bis house, on that day, and if so at 
what time } 

Answer, Either that or one similar to it, was left there a 
quarter before six o'clock in the afternoon ; I can't say that that 
is the one. 

3. Question by same. Are there any circumstances, that fix 
the time in your mind ? if so, please to state them. 
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Answer. I generally make it my rule, or did at that time to 

rut up the entry lamp at five o'clock, or a little after. I did what 
had to do at the barn that evening, lit the lamps, and had 
carried some coal up to make a fire, when I heard the bell ring, 
and on going to the door, I received that packet or one like it. 

4. Quettton by same. Had you any reason for being ii 
haste that evening or not? 

Answer. I had, as I was going out. 

6. Q^uestion by same. When the packet you refer to waj 
brought, was it daylight, dusk or dark ? 

Answer. It was dusk. 

6. Question by same. How long had you then lived witi 
Col. Winthrop ? 

Answer. I went there Dec. 5th, and had been there after- 
wards up to this time. 

7. Question by same. How long after you received tht 
packet, before you went out for the evening } 

Answer. 1 should think not more than fifteen minutes. 

1. Question by Complainant. To whom did you deliver 
the packet you received ? 

Answer. I delivered it to a girl, who was in the entry, anc 
was going into the room where Col. Winthrop was. 

2. Question by same. Was there a lamp in the parlor at 
that time? 

Answer, Yes. 

3. Question by same. Did you examine the packet at the 
time particularly, or pass it into the hand of the girl immedi- 
ately } 

Answer. I passed it to the girl immediately ; she was then 
going into the parlor. 

4. Question by same. Was Col. Winthrop in the parlor at 
the time ? 

Answer. I don't know. 

5. Question by same. Did you not see him ? 

Answer. I went in immediately after with some coal, and he 
was in then. 

6. Question by same. Did you look at the clock to ascer- 
tain the time ? 

Answer. I did not, but I went out about six, and when f 
saw him in the parlor, it was before six. 

7. Question by same. When was you first spoken to about 
the time ? 

Answer. Yesterday the girl asked me if I remembered any- 
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thing about taking«ucli a packet, and about the time. That was 

the Grst that anything had been said to me about it since. 

8. Q^uestion by same. At what time did you first see this 
packet, which you now say is like the one you received at the 
door ? 

Answer. 1 had not seen it until it was shown to me in court 
at this time. 

The court adjourned to" meet on Tuesday the 10th day of 
April next at eleven o'clock, A. M. 

Tuesday Morniito, April 10, 1932. 

Present, Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis; Col. Charles Lane; Lieut. Col. Abijah Ellis; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Judge Advocate read the jecord of last day's proceed- 
ings. 

The defence of the Respondent was read in part, by Messrs 
Gardiner and Dexter, and the court adjourned to meet this 
afternoon at half past three o'clock. 

Tuesday ArrERifooif , April 10, 1882. 

The court met pursuant to adjournment. 

Present, Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis; Col. Charles Lane ; Lieut. Col. Abijah Ellis; Lieut. 
Col. Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The counsel of the Respondent concluded the reading of his 
defence. It is annexed and is marked (16), as follows : 

(16) 

Mr President and Gentlemen of the Court, — The 
Respondent is arraigned before you to answer for certain military 
offences, particularly set forth in the charges and specifications 
of charges exhibited on the complaint of the adjutant general 
to his excellency the governor and commander in chief of this 
commonwealth, in obedience as tlie complaint alleges to his 
excellency's own orders of the 4th of January last. To the 
charges as specified, the Respondent has pleaded that he is not 
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guihy. And you^ gentlemen, btve severally sworn without par- 
tiality, favor, affection, prejudice or hope of reward, well and 
truly to try this issue. With this duty to perform, the Respon- 
dent trusts and believes that his appointed judges, though holding 
military offices of honorable consideration under commissions 
from his excellency the commander in chief, who is himself 
virtually the Complainant and Prosecutor in this cause, will 
bear in mind not only that they have been elected to the offices 
they hold by the citizens of a free republic, to whom they and 
bis excellency himself are equally responsible for the faithful 
discharge of their respective duties, but that they stand under 
the solemn obligation of an oath not to be affected by the voice 
of authority on the one hand or of popular opinion on the other. 
He cannot therefore allow himself for a moment to apprehend 
that sworn officers, holding their commissions by the same ten- 
are as himself, and equally liable to be called to answer for 
supposed military offences upon similar complaints, will suffer 
themselves to be swayed in their judgment by the weight of 
human power which is arrayed against him, or yield one title 
of their independence to an office or a name. He claims the 
right to be judged of upon the matters contained in these charges 
precisely as if they were preferred by any other citizens of the 
commonwealth. He asks you to judge as you would be judged ; 
upon the law and the evidence applied to the issue here pre- 
sented, and to render towards him such judgment as you would 
expect for yourselves if arraigned upon such charges and on the 
complaint of your immediate superior. If principles and not 
men in this age and country are to govern th&course of judicial 
inquiry before military as well as civil tribunals, he fears nothing 
for the result. If they are not, the result to himself is too insig- 
nificant compared with its cause to be the subject of deep per- 
sonal solicitude. 

In discussing the case presented for consideration the Respon- 
dent lK>pesthathe has too much self-respect, to be guilty of any 
breach of the just decorum due to the office of the chief magis- 
trate of the commonwealth, at the same time that be asserts the 
privilege to canvass the charges and the evidence in support of 
them with that perfect freedom which is essential to the conduct 
of his defence. Whatever it would be suitable for him to say 
upon the subject in issue, if the Complainant were a less distin- 
guished personage, he shall hold himself not debarred from say- 
ing because it is the governor that sues. The name of the 
governor is to be looked upon here, as the name of the king is 
32 
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not for the purpose of precluding inquiry into the facts, nor for 
the sake of obtaining the opinion of this court upon mere ques' 
tions of law ; but in order that his excellency himself, who is 
abundantly competent to the examination of such questions, and 
to whom the record of this court is finally to go for approbation 
or disapprobation of its judgment, might be formally required 
in one event, to decide upon these matters of law, and might 
be made fully sensible in any event of the difficulties attending 
such prosecutions for such causes. 

And although this court has decided that the order of the 
24th Dec. was a constitutional and lawful order, and that not- 
withstanding the irregularity of its transmission, it was still bind- 
mg on the Respondent, and although those decisions are not 
upon the present occasion to be questioned or disturbed, yet 
the Respondent begs leave to suggest, as a proper subject of 
preliminary consideration, whether the services which have 
heretofore been rendered under similar orders, and the services 
rendered under the orders in the case, were not in fact, how- 
ever they might be in theory, voluntary tributes of courtesy 
and respect to the chief magistrate of the state. If not, he 
calls upon the Prosecutor to show, he prays the court under 
the advice of the learned judge advocate, to consider, what 
means are known to the law of this land, by which the perform- 
ance of such services can be compelled. Suppose the governor 
has a constitutional right to order out the militia at his pleasure, 
and that commanders of companies are bound under penalty 
of military censure, to notify their men to appear in pursuance 
of such orders, and not a man so notified chooses*to appear, 
we ask where is the remedy ? There it no remedy. There is 
no remedy in any case for refusal or neglect of the privates to 
do military duty under the laws, for the government of the mi- 
litia not in actual service, but a pecuniary fine, and the stat- 
utes have not provided any fine for the case supposed. It is 
therefore only from pure volition on the part of the citizens, 
that such services have been and are performed. And the free 
will of the citizens will soon cease so to operate, if the officers of 
their choice are to be subjected to censure and degradation for 
accidental imperfections in the performance of such a service. 
Is there anything that distinguishes the obligation of the inde- 
pendent company of Cadets, from that of any other corps in 
the militia in this respect ? Nothing in respect to legal obliga- 
tion. The corps in its origin was a voluntary association of 
gentlemen for the purpose of aflbrding an honorable escort ta 
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the governor of the province of Massachusetts Bay on special 
occasions. It was revived after the Revolution for a like 
purpose ; and without any formal compact in their constitution, 
or any express stipulation in their charter, a tacit understanding 
has subsisted between the commander in chief on the one hand, 
and this corps, on the other, that he should ask, and they should 
render at his pleasure the voluntary homage of an escort of 
honor. But what has been the principle which has held them 
to this service ? Was it the principle of legal right and legal 
obligation? Has it been a duty exacted in the spirit of com- 
mand, and discharged in the spirit of servitude ? Or has it 
been an honorable tribute of courtesy and respect, which an 
honorable body has been found to render to a superior, and 
which he to whom it was rendered, has been ready to acknow- 
ledge and requite with kindness and courtesy ? The corps has 
uniformly been so constituted, and it must be so with every 
voluntary association for such a purpose, that the small pecunia- 
ry fines, whether created by statutes of the commonwealth, or 
the by-laws of the company for non-performance of military 
duty, do not, even in the cases to which they apply, constitute 
an effective obligation. However it may be, therefore, in the 
theory of the law, the duty performed by this corps has always 
been in fact a voluntary service. There has been no other ef- 
fective obligation upon the corps, than that honorable regard to 
the spirit of their association, by which they have been distin- 
guished, and proud satisfaction in discharging the duties required 
of them, in a manner acceptable to many successive chief ma- 
gistrates, and according to the true intent and meaning of the 
tacit convention which has subsisted to that effect. Has it been 
a part of that understanding that the officers of the corps should 
be visited with the disgrace of military censure, or even harass- 
ed with the trouble and expense of a military trial, not for con- 
temptuous disobedience of orders, or wilful neglect of a duty, 
whether imposed by law or voluntarily assumed, but for a purely 
accidental failure in the performance of a mere ceremony, which 
the utmost pains had been taken to perform with scrupulous 
exactness ? Yet such the Respondent trusts he shall make it 
appear to this honorable court, is the sole foundation of the 
changes which are rung upon the several charges and specifica- 
tions of charges, spread upon this record. If that which has 
been usual and customary were to afford a just criterion for 
the decision of this case, the Respondent might well rely for a 
complete defence on the accidental failure of CoL Williams to 
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complete the escort senrice oo one occasion, and of CoK Baker 
on another, each attended by circumstances of excuse far short 
of the Respondent's, and neither of which was made the sub-* 
ject of military trial, or even of unofficial censure by the com- 
mander in chief. 

And if the performance of this service in general has been 
the result of voluntary alacrity to render military honor to the 
office and the person of the commander in chief, was it not so 
preeminendy on the day of the last General Election, occurring 
for the first time at a season of the year, presenting little attrac- 
tion for mere military parade ? It is in evidence before the 
court, that neither pains nor expense were spared by the Re- 
spondent to procure a suitable escort for the government on that 
day. Without those personal efforts, it is in evidence before 
you, that on this very occasion, his excellency would have call- 
ed and commanded in vain ; and where, we again ask, would 
have been his remedy ? It has been proved to you that by the 
fault of higher officers than the Respondent, the orders for the 
escort were not received in season to enable him lawfully to 
command the appearance of his company, that he volunteered 
to anticipate the receipt of those orders, in distributing notices 
to his men, and that the orders to him in all probability, never 
wcAild have been received at all, but for the Respondent's per- 
sonal exertions to obtain their transmission. It has been proved 
to you that not only members of the company, but others were 
induced by his personal solicitations to wear its uniform for that 
occasion, and were equipped at his personal expense. Yet the 
Respondent is told that he has rendered no voluntary service ; 
that he has been wanting in common courtesy and respect ta 
the commander in chief; and that he must be held to answer 
before a military tribunal for neglect of mere duty in respect to 
this very service. 

If indeed it shall appear upon the evidence, that the Re- 
spondent has been guilty of wilfully violating any peremptory 
duty, or of contemptuously disregarding any positive command, 
or if wantonly demeaning himself, in a manner unbecoming an 
officer and a gentleman, he will not ask that these considera- 
tions shall avert the judgment of this court. But if the whole 
case of the prosecution shall turn out to be an inference by 
mere military fiction of disrespect to the supreme executive, 
arising out of an accidental omission of a part of the customary 
forms and ceremonies of the government on days of General 
Election, then these considerations, it is submitted, are entitled 
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to their full weight, and will enter into the merits of the defence* 
With these remarks the Respondent will proceed to state the 
principles upon which he conceives the court are bound to be 
governed in their examination of the case. 

Several charges are preferred against the Respondent and 
under each of them are several specifications, or exhibitions in 
detail of facts supposed to support the charge and to constitute 
the offence. 

The first principle which the Respondent would state is, that 
each of these specifications with the charge to which it relates, 
is to be distinctly considered, precisely as if it presented the 
whole case. It must be in itself complete and not dependent 
for support on any extraneous circumstance whatever. The 
specifications lend no support to each other ; but each one must 
stand or fall upon its own merits. 

The first question under each will be whether the allegations 
it contains, supposing them to be fully proved, constitute an 
offence of the description charged. If they do not, the Re- 
spondent is not bound to answer it, and it matters not whether 
the facts it states are proved by the evidence or not. In this 
case the charge fails by reason of the insufficiency of the speci- 
fication to support it. 

If the specification however be found to be suflScient in itself, 
the next inquiry will be whether its material allegations are true 
or not according to the evidence on the record. And if in pur- 
suing this examination it shall be found that any one fact stated 
in the specification which is material to support the charge is 
untrue, or not fully proved, the charge in this case must fail for 
the insufficiency of the evidence. 

Nor can the evidence of any fact be admitted as tending to 
prove a charge which does not directly support some allegation 
contained in the particular specification of that charge to which 
the attention of the court is directed. This rule is the more 
material to be observed because, by agreement of the parties, 
and for the convenience of the court, all the evidence supposed 
to belong to any part of the cause has been admitted in a body, 
instead of first receiving the evidence to establish the first speci- 
fication of the first charge, and then the evidence to establish 
the second specification of the same charge, and so on, accord- 
ing to the more regular and formal mode of proceeding. It 
becomes the duty therefore of the court to exercise due care 
and sound discretion in the application of the evidence to the 
several charges as specified, bearing always in mind that each 
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speciGcation of charge must be considered by itself, as if it were 
the whole case, and that nothing in the evidence can justly 
affect the judgrtent of the court upon it, which does not tend 
to prove some matter which it distinctly alleges. 

Another principle which should govern the whole inquiry is, 
that the burden of proof rests with the prosecution. It is the 
business of the Complainant to establish the guilt of the Re^ 
spondent, and not of the Respondent to prove his innocence. 
It will be the duty of the court therefore, in the application of 
the evidence to any particular speciGcation of charge, in the 
first place, io inquire whether the Complainant's evidence so far 
proves its material allegations to be true, as to put the Respond- 
ent upon his defence in answer to them. If such should be 
found to be the case, it will next be their duty to weigh the 
evidence offered by the Respondent to contradict or vary the 
state of facts shown by the Complainant, or to establish on his 
part matter of justification or excuse. And if upon considera- 
tion of all the evidence applicable to the particular specification 
of charge which is the subject of inquiry, the court shall finally 
be left in doubt as to the Respondent's guilt or innocence of the 
charge as there specified, the original burden of proof being 
upon the Complainant, it is the duty of the court to pronounce 
the Respondent not guilty of that specification of charge. 

It is also competent for the court to find any part of a specifi- 
cation of charge to be true, although they may not find the 
whole of it to be true. And if such should be the case, it 
would be the duty of the court to pronounce the Respondent 
not guilty of that specification of charge, but guilty of that part 
of it only, which shall be proved to their satisfaction, provided 
that part be in itself an offence corresponding to the charge ; 
but if it be not in itself an offence, or not an offence correspond- 
ing to the charge, it would then be the duty of the court not- 
withstanding the truth of the fact to find the Respondent not 
guilty. 

These being the settled principles upon which the court are 
bound to conduct this examination, the Respondent will by 
their leave undertake to show to the court by a distinct exam- 
ination of each specification of charge and of the evidence in 
relation to it, that he cannot lawfully be convicted upon any one 
of the charges as specified upon this record. And after hav- 
ing thus established his legal right to an acquittal under each of 
these specifications of charge, he will by the farther indulgence 
of the court upon a more general view of the whole case un- 
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dertake to sbow them, that upon the broadest principles of jus- 
tice and propriety be cannot be left to labor under the imputa- 
tion of anything censurable in a military point of view, or other- 
wise, in respect to any part of bis conduct and proceedings 
on the day of General Election. 

But before taking up any particular specification of charge 
the Respondent asks the court to consider the general charac- 
ter of the charges, and what it is that the Complainant is bound 
to make out under them ; or in other words what is the true 
definition of the offences which they purport to charge, and the 
distinctions between them. 

Three distinct kinds of oflTence are charged. — 1st. Disobe- 
dience of Orders. 2d. Neglect of Duty. 3d. Unmilitary and 
UDoflScerlike conduct. 

Under the head of Disobedience of Orders, the Complainant 
is bound to show a direct and positive military command, duly 
communicated to the Respondent, and to sIk)w that the same 
was formally disregarded and broken. Nothing in this respect 
can be implied or presumed ; since the absolute order and the 
breach of it constitute the exact offence. 

Under the head of Neglect of Duty, the Complainant is bound 
to sbow a strict military duty, either prescribed by some general 
regulation of the service, or growing out of the nature and 
character of the office held by the Respondent, or created by 
some special authority and direction from a superior officer 
having a right to create it; and that such duty being known to 
the Respondent was neglected. 

Under the head of Unmilitary and Unofficerlike Conduct, the 
Complainant is bound to show some conduct of the Respond- 
ent in the execution of his military office and command, con- 
trary to established military usage, find distinct both from dis- 
obedience of orders and neglect of duty. 

These being the three descriptions of military offence for 
which the Respondent is on trial, let us consider how far the 
first of them is made out. 

Ist Charge. Disobedience of Orders. — The 1st Specifica'- 
tion of this charge sets forth that a general order of 24th De- 
cember was duly issued and transmitted to the Respondent, de* 
tailing his company to perform escort duties for the government 
on 4th January last, and ordering them to repair to the State 
House at noon of that day, and report for further orders ; that on 
the said 4th January, a procession of the civil authorities was 
formed at the State House for the purpose of attending public 
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worship at the Old South, and returning thereafter to the State 
House as is usual and customary on days of General Election, 
and that the Respondent having reporied that his company was 
present, and ready to perform the escort duties to the govern- 
ment as directed, uhu then ordered to take t^ the escort thereof^ 
and that having so done, and having delivered the procession at 
the Old South, he thence departed with his company, and did 
not return and escort the procession back in the usual and cus' 
tomary manner, and so in disrespect, &c, disobeyed taidorden. 
The orders herein alleged to have been disobeyed in disre- 

Sect of the government are stated to have been given at the 
ate House after the procession was formed, and were orders 
in general terms to take up the escort of the procession, which 
is said to have been formed for the purpose of attending public 
worship at the Old South, and returning thence to the State 
House. 

But the charge thus specified is not supported by evidence. 
No proof whatever has been ofiered by the Prosecutor, of any 
order given at the State House by his excellency, relative to 
the movements of the Cadets. Col. Quincy, the organ through 
whom all orders from his excellency were communicated on 
that day, states no other communication from his excellency to 
the corps at the State House than a request that they ^would 
partake of a collation, he adds a notice to Col. Winthrop that 
the two houses of the legislature were organized, and an inquiry 
of Captain Sargent whether the company then drawn up ia 
front of the State House were ready to move, neither of which 
communications however are stated to have been by his excel- 
lency's direction, nor do they contain anything in the nature of 
military orders. In addition to this deficiency of proof on the 
part of the Prosecutor, Capt. Sargent to whom all orders for 
the Respondent were given on that day, swears positively that 
no orders whatever were received by him at the State House 
purporting to come from his excellency, and in particular that 
no orders or instructions were issued as to the takmg up of the 
escort, or the manner in which it was to be conducted. In 
respect to this specification the Respondent goes a step further, 
and begs leave to show to the court, that it is not only not sup- 
ported by the evidence, but that it does not even support itself; 
it not only fails of proof to back it, but it cannot even stand 
alone. For the orders alleged to have been given at the 
State House, were simply to take up the escort, and this it is 
alleged the Respondent did, and that be conducted the proces- 
33 
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sion to the church and there duly delivered it, and then it is sel 
forth as a breach of the same orders, that he did not afterwards 
return to the church and escort the procession back, for which 
no order is stated to have been given ; and although it is direct- 
ly stated in this specification, that it was usual for the Cadets to 
escort the procession back, it is not averred that the Respond- 
ent was conusant of that usage, and even if it were, it would 
not make a case of breach of orders, though possibly it might 
of neglect of duty. The Respondent therefore respectfully 
insists that he cannot be found guilty under this specification, 
1st, because it contains no charge against him; 2d, because the 
charge which it was probably intended to contain wholly fails 
of proof. 

The 2d specification of the 1st charge sets forth — that a 
General Order of 24th Dec. was duly issued and transmitted, 
detailing the Respondent's company for escort duty on 4th 
Jan. and directing them then to report at the State House for 
further orders ; that a procession was then and there formed 
for the purpose of attending public worship at the Old South 
meeting-house, and returning thence to the State House, as is 
usual and customary on Election days ; and that Respondent 
having reported as directed, was, after the procession was form- 
ed, there ordered to take up the escort, and having so done, 
conducted it to the church, and was then and there ordered 
to report with his company for escort duty after half an hour^ 
yet did not report at the expiration of said half hour^ nor was 
there with his company at that time^ nor at any time tliereqfler 
ready to take up the escort, and did not escort the procession 
back as is usual and customary on similar occasions j and so in 
disrespect and contempt, knowingly and intentionally disobeyed 
said order* 

The essence of this charge is a wilful and contemptuous 
breach of orders ; the order alleged to have been broken is 
stated to have been an order given to the Respondent at the 
church to report with his company for escoit du^ after half an 
hour ; and the breach assigned is that he did not report at the 
expiration of half an hour, and was not then nor afterwards 
ready to take up the escort, and did not escort the procession 
back. 

The intent of the Respondent is to be gathered only from all 
the facts and circumstances of the case, and as it applies equally 
to all the charges and to several of the specifications under 
each of them, and is a point of paramount importance, it will 
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hereafter, to avoid repetition, be once for all distinctly and fully 
discussed. Under the bead of this particular specification tbe 
Respondent would only for the present call the attention of the 
court to the fact that wilful and intentional disobedience is the 
offence here charged, and consequently that even if the order 
herein set out should appear upon the evidence to have been 
broken, yet if it should not appear to have been wilfully and 
intentionally broken, but through accident, misfortune, or mere 
inadvertence, no judgment against the Respondent could be 
lawfully grounded upon this specification of charge. 

The next point to which the Respondent would ask the 
attention of the court under this specification of charge, is that 
the specification itself is insufficient and does not show any order 
broken, owing to the indefiniteness and uncertainty of the order 
alleged. The order alleged is to report afier half an hour. It 
would be within the terms of this order to have reported at any 
time however long after hal^an hour from the time when it was 
given ; yet the breach assigned is that the Respondent did not 
report at the expiration of half an hour, which is not according 
to the terms of the order ; — and although it is added that he 
was not ready with his company at that time, nor at any time 
thereafter to take up the escort, and did not escort the proces- 
sion back as is usual and customary, yet it is nowhere alleged 
in this specification that he was ordered so to do ; and therefore 
however the substantive matter charged might constitute a mili- 
tary offence, and render the Respondent liable as for neglect of 
duty, it could not render him liable as for breach of orders, nor 
justify the court, even if the matter should be fully proved, in 
finding the Respondent guilty under this charge and specifica- 
tion. But in point of proof, setting aside the question of intent, 
and admitting the order set forth to have been equivalent to an 
order to report in half an hour or thereabouts, no breach is 
shown upon the evidence. Col. Quincy testifies that he was 
charged by bis excellency with an order to the company to re- 
port after one half of an hour, and that he delivered that order 
not to the Respondent, to whom he was bound to have delivered 
it as the commanding oflScer on duty, but to Capt. Sargent, the 
youngest of the four commissoned oflicei's attached to the com- 
pany. The excuse suggested for delivering the order to Capt. 
Sargent instead of the Respondent himself is, that Capt Sar- 
gent was the Respondent's Adjutant or orderly through whom 
reports had been made by the Respondent, and other orders 
transmitted. But the answer does not apply to tbe case. It is 
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entirely according to military usage and etiquette, and in point 
of principle correct for the commander of a particular corps to 
make a written or a verbal report to his superior by sending to 
him the adjutant of the regiment, the orderly of the company, 
or an officer of his personal staff. And the adjutant of the 
Cadets is an officer of this description. The reason on which 
this practice is founded is that such commanding officer cannot 
leave his command in order to wait in person on his superior. 
His orderly officer therefore is charged toith the report. He 
may also with propriety be sent by his commander to inquire 
for orders; in which particular case the commander of the 
corps having selected him as a suitable person to be intrusted 
with orders, it might be according to usage, and not incorrect in 
principle for the superior to transmit a written order or even 
possibly a verbal order through him. But where an order 
originally issues from the superior he invariably transmits it by 
one of his own staff, and it is the invariable duty of that staff 
officer, without exception, unless it were a case of clear neces- 
mtj to deliver the order in person, especially if it be a verbal 
one to the commander of the particular corps for whom it is 
intended, and not to send it to him through one of his own staff; 
for by so doing the risk that the order may fail to reach the 
person for whom it is intended, and that it may be misdelivered 
or misunderstood is* doubled at least ; and the superior who 
issued the order can never know, whether it was received or 
rightly understood or not. The whole risk of the consequences 
of negligence or misunderstanding on the part of the officer of 
another staff to whom the order was delivered is in this case 
thrown upon the superior, to whom that officer is not directly 
accountable, by the voluntary act or omission of his own staff 
officer in discharging his errand. — It is no answer to say that 
this has been usual in sending orders to the Cadets. There is 
no evidence of the fact. And if it were so, it is nevertheless 
erroneous in principle. At any rate whenever it is done, his 
excellency and his excellency's staff must be content to abide 
by the doings of the officer of the Cadets whom they have 
made their agent in transmitting an order, which must be inter- 
preted as he understood and delivered it, however erroneously, 
and the responsibility of the commander of the Cadets must 
be measured accordingly. 

In the present case Capt. Sargent testifies that he reported 
the order as he received and understood it to the Respondent 
Col. Quincy then testifies that in about one half of an hour from 
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the time when the order was given, he was made aware of the 
return of the company to the church by the sound of their music, 
and the officers and members of the corps and other witnesses 
concur in their testimony, that the Respondent did in fact return 
with his company at that time. The first question then that 
arises is, whether any further report than that was intended by 
the order ? To have sent an officer into the body of the church ; 
to have made a formal military report in the midst of divine 
service would have been indecent and indecorous in the extreme, 
and besides not sanctioned by that usage, which is so much re- 
lied upon in the prosecution. Col. Baker, a former commander 
of the Cadets, and other witnesses concur in their testimony 
that no such report was ever made on similar occasions, nor 
indeed any other report than simply a return to the church. 
Col. Quincy when asked how it has been usual for the company 
to report when ordered to report themselves at the church at or 
after a specified time, answers that the usual mode of reporting 
has been to be present at the meeting-house, and ready when 
the services were concluded. The inference from this would 
be, that it has not been usual to pay any regard at all to the par- 
ticular orders, nor to make any report whatsoever at tlie specified 
time, taking reasonable care only to be present at the conclusion 
of the services, which may not be for hours after the time or- 
dered for a report. According to this construction, the order 
to report after half an hour would have meant the same thing 
in the present case, as an order to report after an hour, or after 
an hour and a half, or after two hours. We cannot suppose this 
to have been the understanding of his excellency, nor was it 
certainly that of the Respondent. His understanding of that 
order was that he was to return with his company, and be ready 
to receive an order within a reasonable time after half an hour, 
and he did return, and was ready accordingly within five min- 
utes of that time, and made report thereof by his drums in the 
same form in which his predecessors had always reported ; 
having previously stationed his orderly in the church to receive 
tn order if issued. And to report oneself on this occasion the 
Respondent insists, means, by established usage, neither more nor 
less than to be present and ready at the time named, making the 
fact known to the party from whom an order is expected in the 
way least calculated to disturb the solemnity of the exercises 
within. If this be the reasonable and true construction of the 
(Mrder according to the intent and understanding of the parties 
at the time, then no breach of it is shown upon the evidence, 
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and the Respondent cannot lawfully be found guilty under this 
specification of charge, even supposing it to be sufficient in sub- 
stance and form,«wiiichit is not. 

The 3d specification of the 1st charge is, that Respondent 
being under orders as set forth in the general order of 24th Dec. 
and having reported at the State House in obedience thereto 
for further orders, was then and there ordered to take up the 
escort of the procession then and there formed for the purposes 
stated in the first specification ; and did take up the escort and 
conduct the procession to the Qld South, and there while march- 
ing away without leave^ received an order to report himself in 
half an hour; but did not returr^to the churchy and report himn 
$eljin half an hour as ordered, but departed and did not return, 
and was not ready to escort the procession back, and did not so 
take up the escort and perform the duties required by said or- 
ders, but left the procession to disperse or return without escort, 
and so in disrespect to the commander in chief, &c, disobeyed 
said orders. Two orders are here set forth, namely, one at the 
State House to take up the escort of a procession formed to 
attend public worship at the Old South, and thence to return 
to the State House, and one at the church to report himself 
in half an hour ; and these orders are charged to have been 
broken. 

In respect to the first the evidence is, as has been already 
shown in the remarks under the head of the first specification 
of charge to which reference is again made, that no such order, 
nor any other order, whatever was given at the State House. 
In respect to the second, the evidence does not support the 
charge. The allegation is of an order to report himself in half 
an hour, that is within half an hour or at roost at the expiration 
of half an hour. Col. Quincy testifies that the order communi- 
cated by him from his excellency to Capt. Sargent was that the 
company should report themselves after half an hour. Capt. 
Sargent testifies that the order he received was to report in more 
than half an hour, or in half an hour and more, and that he so 
communicated the order to the Respondent. Thus although 
these witnesses do not precisely agree in the words of the order, 
they do agree precisely in its effect, which is as different from 
the effect and in part of the order charged in the allegation as 
after is from ufithinj or as more is from less ; and since the 

Question is what order was in fact given by his excellency to the 
Respondent, no other testimony upon this point can from the 
naturp of the dase be equivalent to that of his excellency's own 
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staff officer, who received the order directly from him, and the 
Respondent's adjutant through whom it was communicated to 
the Respondent, as is particularly alleged in this specification 
and proved by the evidence. Yet there is one piece of evidence, 
which the Prosecutor has thought proper to introduce, seejping 
to give a color to this form of specification, and which for that, 
as well as on other accounts, deserves particular comment. 
The Respondent refers to his letter of the 4th of January last, ad- 
dressed to his excellency, in which it is said that '< I was ordered 
by Lieut. Col. Quincy through my Adjutant Capt Sargent, to 
report myself at the church in half an hour." The Respondent 
is unable to imagine any purpose for which that letter was 
offered in evidence unless it were to cover the form of allegation 
in this specification of charge. The adjutant general as the 
court will remember, was orally called upon to state orally the 
point which he expectecl to establish by that document in order 
that the Respondent might have an opportunity by the admission 
of the fact to exclude from the record a letter, hastily written, 
which he considered to be a private communication ; but thb 
the adjutant general was totally unable or totally unwilling to do. 
He stated no point upon which he expected it to bear : it has in 
fact no bearing upon any matter charged against the Respon- 
dent except as proof by way of confession, that he was ordered 
to report in and not after half an hour, which is contrary to the 
fact, as the adjutant general well knew from the testimony of 
his own witness as well as tlie Respondent's. The Respondent 
therefore feels himself justified in the inference, that this is an 
attempt on tlie part of the prosecution to take a petty advantage 
of an inadvertent and hasty expression in order to convict the 
Respondent of a merely formal breach of orders which never 
existed, and that the unwillingness of the adjutant general to 
state the point to which he officially offered this evidence as 
pertinent to the cause, arose from his own private consciousness 
of thfe impropriety of the act. Before proceeding to further re- 
marks on this part of the case, the Respondent would inform the 
court tliat his reluctance at the offered introduction of that paper 
was not from any apprehension that its contents might produce 
an unfavorable effect upon the minds of his judges, for he be- 
lieves that its effect will be far otherwise, but because it imposes 
on him and his counsel, the necessity which he and they would 
gladly have avoided of commenting on the fact as it deserves, 
and because the letter was not prepared with deliberation nor 
designed for publicity. It was written id^reat haste, and as it 
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states after a day's duty of some hardship from the intensity of 
the cold, and immediately after the reception of his excellency's 
order of arrest. Considering the great personal efibrts of the Re- 
spondent, who spared neither pains nor expense to procure 
for the occasion of his first command a creditable escort for the 
government at a season of the year by no means inviting for 
such services, considering the severity of the exposure to which 
the Respondent and his associates were subjected in this service, 
many oi them not even members of the corps under his com- 
mand, but mere friendly volunteers brought out by his solicitations 
and efibrts, without which no escort would have been had at all, 
considering the absolute necessity of removing the men to some 
place of shelter, unusual precautions which had been taken to 
insure a punctual attendance of the escort at the closing of the 
religious services, the unexpected shortening of those services 
towards their conclusion and the abrupt departure of his excel- 
lency from the church without a moment's pause after it was 
ascertained that the Cadets were not absolutely at the door, 
though they were close at hand, with all which the escort failed 
by half a minute only of exact attendance on his excellency's 
hasty movements, considering the mordfication which had been 
experienced by the Respondent and his associates at this unfor- 
tunate event, the pains which had been taken to repair the mis- 
fortune as far as circumstances would permit by tendering an 
escort on the way, the manner in which that tender had been 
refused; and the sudden order for the arrest of the Respondent 
without any previous inquiry into the circumstances on the part 
of his excellency, or reasonable opportunity for explanation 
afforded to the Respondent, it would have demanded no great 
allowance for the frailty of human nature if the private letter to 
his excellency, now made public, hastily written under the first 
excitement of this arrest had contained some indications of a feel- 
ing inconsistent with the appearance of that perfect respect for 
the office of the chief magistrate of this commonwealth, which the 
Respondent had uniformly exhibited. Far however from this, 
though other faults are certainly discernible in this hasty compo- 
sition, not an expression can be found in it which ingenuity could 
torture into evidence of disrespect. 

How the rumor then should^ have arisen, which was most 
current, and may possibly have reached the ears of the court, 
that the Respondent had written to his excellency a grossly 
insulting letter , is a question which the Respondent leaves for 
the Prosecutor to answer. The letter was a sealed letter fixxn 
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the Respondent to the governor, and was handed by the gov-* 
eraor the second day after its date, to the adjutant general asf 
that officer testifies. The rumor of its contents, especially that 
it were of a grossly insulting character, it will be readily believ- 
ed,' did not come from the Respondent himself, and it therefore 
lies with the adjutant general, as being both the Complainant 
in this cause, and the official representative of his excellency 
here, and the actual keeper of the letter, to say whether it came 
from the governor or from himself. If the inquiry as to the 
origin of this rumor is not answered, the Respondent is at lib- 
erty to fix it where he will. The letter is as far from being an 
insult certainly, as it is from an apology, which latter it was 
neither the intention, nor the duty, nor the riglit of the Respond- 
ent, as he conceives, to offer after his arrest. His excellency 
without granting to the Respondent a reasonable time to express 
in suitable form, as he was about to do, his unfeigned regret 
and deep mortification at the event of the day, had seen fit to 
order a court martial ; it was the duty of the Respondent, as an 
officer, to submit; it was his right, as an individual, to be heard 
in his defence, and the single object of the letter was to make 
his excellency aware of some oi the most material facts which 
constituted that defence. The injury to the Respondent by 
the arrest had been done, as the letter expresses, and could not 
then be remedied : the Respondent had been deprived of his 
sword and suspended from his command ; he was ordered to 
answer for a military offence before an " organized court mar- 
tial." That tribunal was to judge whether he had been guilty 
of breach of orders or neglect of duty under die circumstances 
of the case ; in the meantime, it was proper that his excellency 
should not proceed in ignorance of the facts ; but it was no time 
for the Respondent to sue for favors, supplicate forgiveness, or 
express contrition. The Respondent at that time, it is sub- 
mitted, had no right to tender an apology, if he had then been 
so disposed, because an apology must have been in behalf o( 
his corps, as well as of himself, and consequently must have 
been in the nature of an official communication by him, as 
commander of that corps, which he ceased to be at the nK>ment 
of his arrest. And although the adjutant general to the ques- 
tion, whether it is according to military usage for a superior officer 
to receive as official, any communication from an officer, whom 
he has put under arrest, is constrained to answer that he does 
not know, it is too apparent to he the subject of testimony, that 
an arrested officer cannot make an official communication diH 
34 
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ing his arrest. The letter purports to come, not from the com- 
mander, but from the late commander of the independent com- 
pany of Cadets. It is a communication from the Respondent, 
not as an officer, but as an individual ; and being a mere private 
channel of information to the governor, is as much out oi place 
on the records of this court, as evidence in a public prosecution, 
as it was upon the " controversial file" in the office of the mili- 
tary department of state. For its position iherey the adjutant 
general states upon oath, that he had the special direction of 
his excellency, who, however, in matters of military usage and 
etiquette, must be supposed to act by the advice of his military 
staff; for its position here the Prosecutor has not offered the 
same excuse. But without asking the court to inquire with 
what degree of propriety a private letter is thus used, being in 
the case its effect is to be considered ; and if it be relied upon 
as evidence in behalf of the prosecution under this specifica- 
tion of charge, that the Respondent was ordered to report at 
the church in half an hour, contrary to the fact, as proved by 
the only witness competent to prove it in behalf of the govern- 
ment, it carries the answer to the charge with it ; for the same 
letter states that the Respondent did report in half an hour ; 
and the rule of evidence in respect to a confession is, that the 
whole supposed confession shall be taken together according to 
its natural import, and it is not competent for the party attempt- 
ing to use his adversary's confession to select that part only, 
which suits his purpose, and reject the rest. If it be received 
as evidence therefore, of sufficient weight to control the testi- 
mony of the witnesses as to the time when the Respondent was 
ordered to report, it is also evidence of equal weight to establish 
the fact, that he did report accordingly, and consequently, the 
Respondent cannot lawfully be convicted of breach of order 
upon this evidence. Or if the letter is not received as evidence 
to control the testimony of the witnesses on this point, since that 
testimony proves that no such order was given as is herein spe- 
cified, the same result ensues. The Prosecutor is at liberty 
therefore, to choose between the horns of this dilemma. In either 
event the Respondent cannot be found guilty under this specifi- 
cation of charge. 

2d Charge — JSTeglect of duty. — The 1st specification sets 
fortlj, that the general order of Dec. 24th; was duly issued 
and transmiued, ordering the Cadets to perform escort duties 
for the government on the day of General Election, and to re- 
pair to the State House at noon of that day, and then report 
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for further orders ; that a procession of the civil authorities was 
formed at the State House on that day, for the purpose of at- 
tending public worship at the Old South, and returning thence 
to the State House, as is usual and customary, and that the 
Respondent having reported as directed in the genefal order, 
was ordered to take up the escort of the procession, whereby it 
became his duty to escort the government to the Old South, and 
then to have waited until the services were over, and then to 
have taken vp the escort again with the usual and customary 
honors, and to have conducted the same (qtuere, whether the 
procession or the escort,) to the State House, and there to have 
waited until he was discharged from further duty or received 
further orders ; of all which he was coAisant ; yet, having de- 
livered the procession at the Old South, he departed without 
leave, and was not present when the services were over, and 
did not receive the procession with usual and customary honors, 
nor escort it back, as was his duty, but left it to return without 
escort, and so knowingly and intentionally wholly neglected his 
duty in that respect. The substance of the charge here, is a 
wilful and intentional neglect of duty. The duty alleged is 
to have escorted the procession to the church, there to have 
waited during the services, and thence to have escorted the 
procession back. This duty is stated to have arisen from the 
matter previously set forth ; namely, the general order of Dec. 
24th, detailing the Cadets for escort duty on that day ; the fact 
that a procession was then formed for the purpose of going to, 
remaining at, and returning from, the church as was usual and 
customary ; and an order at the State House to take up the 
escort. And the neglect of this duty is stated to consist in a 
departure from the church without leave, not being present at 
the conclusion of the services, and not escorting the procession 
back. Thifi specification is both insufficient in itself, and un- 
supported by proof. 

1st. It is insufficient in itself, because it cannot be necessa- 
rily inferred from the matters contained in it, that the Respond- 
ent was under a military duty to do what it complains was not 
done, namely, to wait at the church during service, and escort 
the procession back. This cannot be gathered certainly from 
the general order of Dec. 24ih, which, as set forth in the spe- 
cification, only ordered the Respondent to do escort duties for 
the government on the 4th Jan. in general terms without defin- 
ing what those duties were to be ; the particular order contain- 
ed in it as set forth, was to repair to the State House at noon of 



S68 

that day and report for further orders ; and this the specifica- 
tion itself admits that he did. He then reported for further 
orders as it appears, and from those further orders he was to 
learn what further duty he was to perform. The further order 
set forth is that he was to take up the escort of the procession 
then formed; and it is alleged that he did so, and that he de- 
livered it at the church. It cannot be inferred therefore from 
this order, any more than from the general order of Dec. 24, 
that be had not done all the duty required of him. It is true 
that the fact is also stated that a procession of the civil authori- 
ties was formed on that day at the State House for the 
purpose of going to the Old South, attending public worship 
there, and returning thence to the State House, as was usual 
Bnd customary. But it does not follow at all from that, that it 
was the duty of the escort to do the like, nor is it so alleged. 
It is averred that it was usual and customary for the civil 
authorities not only to go to the Old South, but to attend public 
worship there, and to return to the State House ; but it is no- 
where alleged in this specification, that it was usual and custom- 
ary for them to have a military escort, or that it was usual and 
customary for the same corps, which bad escorted them to the 
church to remain there during service, and escort them back. 
It cannot be mferred therefore, either from the general order of 
Dec. 24th, or from the particular order at the State House, or 
from the nature and purpose of the procession as described in 
this specification, nor firom all these allegations taken together, 
that it was strictly speaking a duty on the part of the Respond- 
ent to remain with his company, and escort the procession back. 
Yet these are all the circumstances alleged from which the duty 
is supposed to have arisen. And these being insufficient to cre- 
ate the supposed duty, the Respondent cannot be found guilty 
for neglect of it, even if the fact stated should be found upon 
the evidence to be true. 2d. Their specification is not support- 
ed by proof. The sources from which the duty is supposed to 
be derived are above stated. The first of them, namely the 
order ot Dec. 24th, is proved to have been issued, proved not to 
have been duly transmitted, but proved to have been finally 
received by the Respondent. This order as before remarked 
creates no particular duty, except to report with the company 
at the State House at noon of the 4th oi Jan. for further orders, 
which it is proved the Respondent did. The fact that the civil 
authorities had formed a procession on that day for the purpose 
of going to tbe church, attending divine service, and returning 
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to the State House, is sufficiently proved ; and that this had 
been usual and customary, if not sufficiently proved, the Re- 
spondent is nevertheless content to admit. But, as before re- 
marked, the mere fact that such a procession had been formed, 
has in itself no tendency to prove that the Respondent was 
under a duty to escort it, and to give it that effect, it becomes 
necessary that it should be coupled with some other circum- 
stance. The circumstance alleged for this purpose is an order 
to the Respondent at the State House to take up the escort, 
which allegation is disproved upon the evidence, as has been 
shown in the remarks under the 1st specification of the 1st 
charge. There was no such order ; consequently the supposed 
duty wholly fails of proof. Nor is the case aided by any proof 
of usage and custom which may be in the case. The argu^ 
ment in behalf of the prosecution on that point would probably 
be, that since it had been usual and customary for the Cadets 
to escort the governments on Election day both' to and from the 
church, the general orders of Dec. 24, detailing the Cadets for 
escort duty on the 4th Jan. coupled with the facts, that the Re- 
spondent had appeared with his company and reported pursuant 
to those orders, that a procession of the civil authorities was 
formed, and that the Respondent did escort them to the church, 
created a duty on his part to escort them back ; or, in other 
words, that by reason of the usage and custom, the general 
orders for the Cadets to do escort duty on that day were equivar 
lent to particular orders to escort the government both to and from 
the church, and superseded the necessity of such orders. But 
however sound that argument might be upon the evidence di^ 
connected from the allegations of the charge, the evidence itself 
upon which the conclusion ultimately rests, cannot be applied to 
this specification. For the sole foundation of this view of the 
case is the fact that it had been usual and customary for the 
Cadets to do the whole duty supposed ; which fact cannot be 
proved under this specification, because no such fact is therein 
alleged, and the common rule of law is that nothing shall be 
admissible as evidence against a defend ent, which is not either 
specifically set forth, or necessarily included in some of the 
allegations against him. Although the Respondent admits there- 
fore that there is such evidence before the court, yet he insists 
that it cannot be lawfully applied to the support of this particu- 
lar specification of charge, however it may bear upon the others. 
Then how stands this charge upon the evidence ? The alleged 
duty of escorting the government to the church is proved by 
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numerous witnesses to have been performed, and is in fact ad- 
mitted in the specification. The alleged duty of waiting at the 
church until (the services were over is disproved ; for no evi- 
dence is offered by the prosecution tending to prove it, and 
it appears from the records of the company, and other evidence, 
that it has never been done on former occasions. The evidence 
of the alleged duty to escort the procession back rests wholly 
upon a usage, which is not alleged, and the evidence of which 
is therefore inapplicable to this specification. 

Departing from the meeting-house without leave, which is 
herein alleged, after having reported for escort duty, and taken 
up the escort, may be considered perhaps in itself a^ a substan- 
tive charge of neglect of duty ; but this wholly fails upon the 
proof. The only witness to the fact on the part of the prose- 
cutor is Col. Quincy, who states that when be went out from the 
church to communicate with the Respondent, he saw him march- 
ing away with his company before he had had any permission to 
do so. But this is wholly rebutted by the testimony of Capt. 
Sargent; and Theodore O. Thatcher, who concur in stating that 
the company moved only a few paces from the door of the 
church, and came to a halt. At this halt the permission to leave 
the church, implied in the order to report after half an hour 
was communicated to the Respondent by Capt. Sargent who 
had received it from Col. Quincy, and upon learning it the 
Respondent marched away with his company. Capt. Sargent 
testifies expressly that the object of the movement, which Col. 
Quincy saw begun, but did not wait to see the end of, was not 
to march away from the church, but to move out of the deep 
snow in which the company were standing before the door of 
the meeting-house, to a place a few paces below from which the 
snow had been somewhat cleared. There is nothing therefore 
in this specification, which, whether viewed upon its own suffi- 
ciency, or upon the sufficiency of the proof in support of it, 
would justify the court in finding the Respondent guilty under it, 
even laying aside for the present the question of intent. But 
since the very point of the charge in this specification is, inten- 
tional neglect, that fact must be abundantly made out to the sat- 
isfaction of the court ; and even if all the other facts stated 
should be found true, yet if the court should not see good and 
sufficient cause to believe the neglect intentional, they 
would upon that ground alone be bound to find the Respond- 
ent not guilty of this specification of charge. For the 
present the Respondent again leaves the question of intent with 
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the remark, that failure upon that point is fatal to the prosecu" 
tion. The 2d specification of this 2d charge is, that a general 
order of 24th Dec. was duly issued and transmitted, ordering 
the Cadets to perform escort duties for the government on 
Election day, and to repair to the State House at noon of that 
day, and report for further orders; that ?i procession was then 
and there formed for the purpose of attending public worship 
at the Old South, and returning thereafter to the State House 
as is usual and customary; that Respondent having reported 
that his company was present, and ready to perform the escort 
duties to the government, as in said general orders directed, was 
after the procession was formed, ordered to take up the escort 
thereof, and having so done, conducted it to the church, and 
was then and there farther ordered to be ready with his company 
to report himself for escort duty after half an hour^ whereby it 
became his duty to have been present, at the church at the expi- 
ration of said half hour, and reported, and there to have watted 
until the services were over, and to have then received the pro- 
cession toith usual and customary honors, and to have conduci" 
ed it to the State House and there delivered it in a military man- 
ner. Yet the Respondent without leave marched off and after- 
wards returned before the services were ended, and without 
reporting and without leave soon marched away again, and was 
not present to receive an order sent to him to take up the escort, 
and did not receive the procession when it was ready, nor escort 
the same back ; and so in disrespect, &;c, knowingly and inten- 
tionally neglected his duty. 

Here again the essence of the charge is wilful and intention- 
al neglect, and all the circumstances and facts alleged in the spe- 
cification are set forth as leading to that consequence expressed 
in the conclusion. The Respondent as before, refers to his 
separate consideration of that point hereafter ; repeating that if 
all the facts and circumstances set forth were proved as alleged, 
they would be utterly worthless to support this specification ojf 
charge, unless the court should be also satisfied, that the neglect 
complained of, was intentional. Passing by this consideration 
we find it alleged to have been the duty of the Respondent to 
have been present at the church at the expiration of half an 
hour from the delivery of the procession there, and to have re- 
ported, and to have waited to the end of the service, and then 
to have received the procession with customary honors, and to 
have escorted it back to the State House, and this duty is al- 
leged to have arisen from the other facts and circumstances 
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previously set fortb,nainely, the general order of 24thDec. The 
ibrmatioQ of a civil procession at the State House, for the pur- 
pose of worshipping at the Old South and returning ; the order 
to the Respondent at the State House to take up the escort of 
this procession ; and the further order at the church to he ready 
with his company to report himself for escort duty after half an 
hour. The circumstances from which the duty is supposed to 
have arisen, with the exception of the last mentioned order at 
the church, have been already considered under the head of the 
1st specification of this 2d charge, to which the Respondent 
again refers, and have been shown it is believed to be insuffi- 
cient, if proved to create the supposed duty. The only cir- 
cumstance therefore, now to be considered, from which the 
supposed duty could have arisen is the alleged order at the Old 
South to be ready to report for escort duty after half an hour, 
and the inquiries are, 1st, how far this allegation is supported 
by the proof; 2d, how far -the supposed duty as set forth, fol- 
lows from this order ; 3d, how far it has been neglected ; 4th, 
whether intentionally neglected or not 1st. Is it proved that 
the Respondent was ordered to be ready with his company, to 
report himself for escort duty after half an hour ? The order 
as testified by Col. Quincy was, not that the Respondent should 
be ready with his company to report, but that the company 
should actually report for escort duty after half an hour ; and 
the breach of this order as testified by the same witness, in an- 
swer to the first question of the Prosecutor is, that the company 
did not report itself to his knowledge after half an hour, nor at 
any other time at the church ; although he elsewhere states that 
he was aware of the return of the company to the church in 
about half an hour, by hearing their drums, which appears by 
the evidence to have been the only usual mode of reporting on 
such occasions. Capt Sargent's testimony varies the evidence 
essentially in its application to the present charge, not by any 
material contradiction of Col. Quincy's testimony, but by sup- 
plying an important omission. The order received by him, he 
states, was that the company should report themselves again in 
more than half an hour, or in half an hour and more y and that 
Col. Quincy added that when they reported, he would either 
be out himself, or send out « and give us further orders. Col. 
Quincy it is true, denies this statement ; he says he is sure that 
he said nothing concerning being at the door, or receiving a 
report from Capt. Sargent at the end of half an hour ; and in 
lieu of it, he thinks he added a suggestion or caution to Capt^ 
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Sargent, to be at the church at the conclusion of the services. 
Capt. Sargent is equally confident that there was no such sug- 
gestion as that fron) Col. Quincy, but that he directed him to 
report after half an hour, and said he would either be out, or 
send out further orders. The two witnesses are utterly at vari- 
ance in this particular ; which of them then is best entitled to 
credit ? Col. Quincy assigns as a reason for his confidence in 
this respect, that he knew from the situation he always occupied 
in the church, that it would be impossible for him to have any 
communication with the company, without disturbing the whole 
congregation. And when asked whether he could not have 
sent out a message by one of the constables in attendance, he 
says he thinks he could not ; that he sat in the immediate vicin- 
ity of the pulpit, and could not speak to a person in that situa- 
tion without attracting the attention of the audience. The 
court will judge of the weight of this objection, and consider 
whether a whisper to a constable would so far have attracted 
the attention of the audience, as to have disturbed the whole 
congregation. It has been done on other occasions, at least, 
without that effect. Still farther to bolster up the accuracy of 
his recollections, this witness states, that immediately after the 
return to the council chamber, he made a memorandum of the 
words he had used in giving the order, from which he testified. 
The court will judge also, how far the time and circumstances 
under which this memorandum was made, while the event of 
the day was under discussion in the council chamber, an arrest 
resolved on, and a case to be made out to support it, entitle it 
to peculiar weight. On the other hand, Capt. Sargent testifies 
that he repeated the order as he undersfbod it, and as he now 
states it, immediately after it was received, to the Respondent 
at the.hah just below the church, and again at the Exchange. 
He repeated it the following morning to Mr Thatcher and oth- 
ers, and has, he says, repeated it at different times to a hundred 
persons. He repeated it within a day or two, to one of the 
council of the Respondent, who took down the statement in 
writing, which is in the case, and corresponds precisely in the 
matter of dispute with the witness' testimony before the court. 
His testimony is the more material, because through him and by 
him the order was conveyed to the Respondent, so that what 
Capt. Sargent understood, and not what Col. Quincy understood 
to be the import of the order, is to be assumed as the basis of 
information on which the Respondent acted. Since Col. Quin- 
cy chose to select an agent for the communication of the order, 

35 1^ 



274 

instead of communicating it directly to the Respondent himself, 
he makes himself and his excellency responsible, as was before 
remarked, for any error of that agent, and the Respondent is 
to be judged according to the order as he received it, and not 
according to the order as it was originally issued. The real 
question therefore, is, not what the order delivered to Capt. 
Sargent in fact was, but whether he is sufficiently accurate to 
be believed in his present recollection of the order as he de- 
livered it to the Respondent. Though if the question were, 
what the original order was, the' Respondent insists, that the 
testimony of Col. Quincy, who is contradicted by so many wit- 
nesses in so many particulars, cannot be entitled to equal credit 
with that of Capt. Sargent, who is contradicted by no other 
witnesses in the case. That the understanding of the Respon- 
dent at the time was according to Capt. Sargent's present im- 
pression of his understanding of the order, is proved beyond 
question by collateral testimony, showing that the Respondent 
acted in conformity with that understanding ; for both Capt. 
Sargent and Orderly Sergeant Murdock, concur in testifying, 
that some time before the half hour had elapsed, the latter was 
sent to the Old South with orders to remain there, until he 
should receive on order from Col. Quincy. And it farther ap- 
pears by the uncontradicted testimony of several witnesses, 
that after Sergeant Murdock had been absent some time, and 
the half hour had more than expired by some minutes, the 
company was marched up to the meeting-house, under an ap- 
prehension that some accident might have prevented the return 
of Sergeant Murdock, or that he might have misunderstood 
his instructions. The conversation which took place between 
Capt. Sargent and the Orderly in the porch of the meeting- 
house, consisted in the 6rst place of an inquiry, why th^ latter 
had delayed so long, and an answer that he had received no 
order from Col. Quincy. And the company was kept drawn 
up in front of the meeting-house, in expectation of such an or- 
der, until it became absolutely necessary to move them from 
the severity of the cold. The inference therefore from the 
whole body of testimony is irresistible, that die order commu- 
nicated to the Respondent, was not that he should hold himself 
in readiness to take up the escort at any time after half an hour, 
but that be should report for further orders in something more 
than half an hour ; a variance so material that it must be fatal 
to this specification. 2d. We may, however, proceed to the 
second inquiry, namely, how far the supposed duty follows froip 
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the order proved^ that duty being according to the allegation^ 
to have been at the church in iialf an hour, to have then and 
there reported, and to have waited there till the services were 
over, and then to have received and escorted the procession^ 
The Respondent respectfully insists, that no such duty arose 
from the order conveyed to hin). The order was, you will 
report yourselves here in half an hour and more, and I will 
come out or send out and give you further orders. These can 
be considered in no other light tlian as discretionary orders, in 
respect to the time at which die company were to report them- 
selves at the church. To report yourself in half an hour and 
more, means such time after half an hour as you shall judge 
suitable for the occasion and duty to be performed. No other 
reasonable construction can be put upon an order so exceedingly 
vague and indefinite as to report in half an hour and morey as 
testified by Capt. Sargent, or to report after one half an hour, 
as testified by Col. Quincy, and tliere is nothing to choose in 
this respect between the two forms of expression. Well might 
Capt. Sargent have called for a repetition of such an order to 
be sure that he heard aright, and well might the Respondent 
and Capt. Sargent have expressed together their doubts as to 
its meaning. The duty created by it, at most, was to have 
reported in such reasonable time, after half an hour, as the 
Respondent shall judge sufficient. Having done so, was it his 
duty from anything proved under this specification to have 
waited at the church until the services were over, and then to 
have received and escorted the procession back to the State 
House ? Clearly not ; for when he reported, he was to have 
further orders 5 by those further orders was to be determined the 
further duty he was to perform ; and in default of such orders, 
bis further conduct as an oflicer was left as it was before, wholly 
at his discretion. 3d. Then has there been any neglect of duty 
under this specification ? We have seen that the whole duty 
was, that the Respondent should cause the company to report 
themselves in such time after half an hour, as he should judge 
proper. And what is the evidence ? It is that in a few min- 
utes after half an hour the company did report themselves in 
the usual manner at the church, and that even before that time 
an officer was sent to the church from abundant caption lest 
an order should be issued before tlie arrival of the company^ 
Will it be contended that the Respondent was bound to have 
reported in any otlier form ? Col. Quincy testifies that he 
knew of the arrival of the company, and the whole assembly 
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in the meeting-house knew it by the sound of their drums. The 
Respondent knew that they were aware of it, because his own 
orderly, who was within the meeting-house, was brought out by 
that notice. And the evidence on all hands is, that no other form 
of report than tliis had been usual and customary. It was then 
the duty of Col. Quincy according to his engagement, to have 
procured from his excellency a further order for the Respon- 
dent ; and the Respondent waited for such order a reasonable 
time, from 5 to 15 minutes, as is variously stated by the differ- 
ent witnesses, his men being drawn up under arms in intensely 
freezing weather ; weather in which, according to the testimony 
of the medical witnesses, it would have been hazardous of life 
to have kept them much longer sq exposed ; and when much 
suffering at the time, and some consequent illness in two cases 
at least, the cases of Thompson and Oliver, were effects even 
of this short exposure. The Respondent was under no duty 
to wait, he was under a most imperative duty to remove the men 
under his charge. To argue that it was his duty to have waited 
an hour and a half until the services were closed, is in eSect to 
say that it was his duty as a provident and discreet officer, 
under no express order, to have kept his men standmg until 
they were frozen to statues, lest it should possibly happen that 
his excellency should send an order at some moment, when he 
and his company were not exactly at the door. If this was not 
his duty, then it follows that the residue of his service was 
wholly discretionary ; and if in the exercise of that discretion, 
ordinary and reasonable precautions were taken to be at hand, 
when the procession should be in readiness to move, he cannot 
be deemed guilty of neglect of duty, even if those precautions 
should accidentally have failed of their intended effect. And 
this would naturally bring us to the 4th inquiry under this speci- 
fication, namely, whether there was any wiliul and intentional 
neglect of duty on the part of the Respondent ; which, as be- 
fore remarked, is to be the subject of a distinct future consid- 
eration. In the meantime the Respondent insists, that apart 
from that consideration, he cannot lawfully be found guilty under 
this specification of charge, because it appears upon the evi- 
dence, that it was not his duty, as is herein alleged, to have 
been present at the church at the expiration of one half hour 
after his dismissal therefrom, nor at any time sooner than he 
was present thereat ; because it was not his duty to have caused 
his company to report themselves at the church otherwise than 
they did ; because it was not bis duty to have waited at tJit 
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church until the services were over, nor longer than he did wait, 
at the hazard of the lives of his men, for orders promised to 
have been issued immediately upon his return ; and because it 
was not his duty to have received the procession after the ser- 
vices were over, with usual and customary honors, and to have 
conducted it to the Siate House, and there to have delivered it 
in a military manner, having no orders so to do, and having 
waited a reasonable time under the circumstances for such or- 
ders. The charge contained in this specification, of marching 
away without leave, has already been sufficiently commented 
on under the preceding specification, and is wholly disproved 
by the evidence. 

The 3d specification of the 2d charge is, that a general order 
of Dec. 24th was duly issued and transmitted, ordering the 
Cadets to perform escort duties for the government on the 4th 
of Jan. and directing them to report at the State House at noon 
of that day for further orders ; that a procession of the civil au- 
thorities was formed on that day for the purpose of attending 
public worship at the Old South and returning thereafter to the 
State House as is usual and customary, and was ordered to take 
up the escort thereof, and having conducted the same to the Old 
South was further ordered to be ready vnth his company to rc- 
piyrt himself for escort duty in half an hour; whereby it became 
the dut}' of the Respondent to have been at the meeting-house 
with his company in half an hour, and reported, and there to 
have waited until the services were over, and to have received 
the procession with usual and customary honors, and to have 
conducted it back to the State House &c. Yet the Respondent 
marched off without leave, and returned, and without reporting 
marched away again, and was not present to receive an order 
to take up the escort, and did not receive the procession and 
escort it back ; and so in disrespect, iac, knovnngly and inten^ 
tionally neglected his duty. 

Two circumstances distinguish this specification from the last, 
and one of them distinguishes it above all the other specifications 
of all the charges brought against the Respondent. It is that it 
alleges the du^ of the Respondent to have arisen from an order 
to the procession of the executive and legislative branches of the 
government to escort itself! Ii avers that a procession was formed, 
and was ordered to take up the escort, and having conducted the 
same to the Old South, was ordered to report in half an hour ; 
whereby it became the duty of the Respondent to have been 
present at the meeting-house, and reported, and to have waited 
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&c. The order in fact given, as it stands upon the evidence^ 
to report after half an hour, or in half an hour and more, is 
sufficiently vague and indeterminate, and somewhat difficult to 
be broken ; but it seems to be going a step too far to attempt 
to charge the Respondent with neglect of duty, because the 
executive and legislative branches of the government would not 
obey an order to escort themselves. Supposing it however to 
have been the intention of the framer of this specification to 
have alleged that the Respondent was ordered to take up the 
escort, the only other circumstance, which distinguishes this from 
the next preceding specification, is the averment that the Re- 
spondent was ordered at the meeting-house to be ready with his 
company for escort in half an hour, instead of after half an hour. 
Upon this point reference is made to the remarks under the 3d 
specification of the 1st charge, where the evidence is considered 
as to the language of the order in fact given ; apd upon this, as 
well as all other points applicable to the charge as here specified, 
reference is also made to the remarks immediately above, under 
the next preceding specification of charge. For the reasons 
there given, as well as because this specification is so informally 
drawn, as to be totally unintelligible and unmeaning, the Re- 
spondent insists that he cannot be lawfully found guilty of any- 
thing under it. It must not however be forgotten that the main 
purpose of this specification, so far as it can be guessed from its 
language, is, like the other specifications under the charge of 
neglect of duty, to present a case of wilful and intentional neg- 
lect, for which only the Respondent is called to answer, and 
which he will take occasion to answer in full in the course of his 
defence. 

The 3d charge is for unmilitary and unofficerlike conduct, 
and the first specification of that charge is, that a general order 
of 24ih Dec. was duly issued and transmitted, ordering the 
Cadets to perform escort duties for the government ou the 
day of General Election, and directing them to repair to the 
State House at noon of that day, and report for further orders ; 
that Respondent did report in obedience tliereto, and for said 
purposes and for further orders in relation thereto, and did in 
obedience to the further orders there received, take up the es- 
cort of the government formed in procession for the purpose of 
going to the Old South, to attend public worship, as is usual 
and customary, and of returning to the Stat^ House ; of all 
which he was conusant ; and did escort to the meeting-house, 
and there delivered the said procession, and then without leave 
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w authority so to do^gave orders to his company to march away, 
and while on the march away received another order to report 
himself at the meeting-house with his company for escort duty 
cfter half an haur, and afterwards returned and halting a short 
time, hwt without reporting or receiving permission to go away 
or leaving behind an officer to give information where he went, 
so that an order could be communicated, marched off again, 
and after again returning and halting, but without reporting, 
or receiving permission so to do, and without leaving an officer 
behind, marched off again, and did not return in season to take 
up the escort, and was not present to receive an order for that 
purpose ; by reason of all which, the commander in chief, fcc, 
left the meeting-house without being received and saluted and 
escorted back, fee ; all which conduct is unmilitary and unofficer- 
Uke, and contrary to the rules of military etiquette and propriety, 
and unbecoming an officer of his rank and station. The facts 
here relied upon as constituting unmilitary and unoflicerlike 
conduct, were 1st, marching away from the meeting-house with- 
out leave or authority, which, as already remarked , is disproved 
by the testimony of the officers of the company, since that testi- 
mony establishes the fact, that the company moved only about 
Its own length from the door for a particular purpose, and halted 
until the order from his excellency was communicated to the 
Respondent. 2d, not reporting after half an hour. This also 
has been shown to be unsupported by the evidence, unless the 
Prosecutor proposes to insist on some other form of report than 
that which has always been usual and customary on such occa- 
sions, which would be somewhat inconsistent with a charge 
relying mainly upon usage and custom. 3d, marching away 
again, and returning, and again marching away without leave. 
This as has been shown upon the evidence the Respondent had 
not only a right, but was bound to do for the preservation of his 
men, no further orders being issued to him as had been promised. 
4th, not leaving behind an officer to give information where he 
went. And why should he ? He had left an officer to receive 
an order, until after the half hour had expired. He received 
none, and was left to be governed by his own discretion as to 
his further movements. It would have been one mode of exer- 
cising that discretion, perfectly military, doubtless, and officer- 
like, to have left an officer at the church to give notice, where 
fie might be found. Was it not also military and officerlike, 
and was it in truth less discreet to employ several special mes- 
sengers, as it appears he did, to bring him instant notice when 
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his services were about to be required? Is it a just matter of 
complaint, that he did not leave word where he might be sent 
for, when he took means to receive without fail such early nouce 
of an approaching occasion for his services, that he need not be 
sent for ? Besides which, it appears that he did leave means 
of information behind him, in addition to the special messengers 
employed to bring him notice, for the constables on duty gene- 
rally knew the place to which he had withdrawn his men ; and 
farther than that, one at least of his excellency's staff had been 
informed, as Major Inches testifies, on the preceding Sunday, 
that the quarters of the company would be at the Exchange 
Coffee House, ^' as was usual and customary on days of General 
Election," of all which the adjutant general must be presumed 
to have been conusant. 5th, not returning in season to take up 
the escort, and not being present to receive an order therefor. 
If it was military and of&cerlike in the Respondent to have 
removed the men under his command from hazardous exposure, 
and to have taken the means which he did take to insure a 
seasonable notice of the time when his presence would be re- 
quired, then how is it imputable to him as unmilitary and un- 
officerlike conduct, that he did not happen to be on the spot at 
the instant his excellency moved ? Had he any orders to do 
otherwise than he did ? It must be admitted that he had not. 
Could he have prudently remained with his men under arms 
in front of the meeting-house ? The testimony is conclusive 
that he could not. Should he have carried his men into the 
meeting-house ? It was too late for that election in the midst 
of divine service, and when the house was fully occupied. 
Was there any nearer place where his men could have been 
drawn up under shelter than that which he selected ? None 
such is shown. Was that sufficiently near for a seasonable 
notice and arrival on his part, under any state of circumstances, 
which could be foreseen? The concurrent testimony of Mr 
Mann and Mr Braman and others must be conclusive upon this 
point Was the time at which the messengers were directed tq 
leave the meeting-house seasonable under ordinary circumstan- 
ces, and the information which the Respondent had? The 
time fixed was the closing of the sermon, the information under 
which he acted, was that a prayer and an anthem' would follow. 
Was three, four or five minutes an unreasonable time to allow 
for those services ? The testimony of Daniel Parkman, Esq. is 
most satisfactory to show, that from fifteen to twenty minutes 
would have been no more than a usual allowance^ and it is cor- 
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roborated by other testimony in the case. Was Uiere any 
unfaithfulness on the part of the agents employed to give notice ? 
Braman testifies that he left the meeting-house just as the cler- 
eyman was about closing his sermon, and ran all the way to the 
Exchange Coffee House, and gave notice to the Respondent 
without delay. Mann testifies that he also left before the cler- 
gyman had quite finished, and ran all the way, intending to give 
notice, but met Braman at the Exchange Coffee House, and 
learnt that the notice was already given ? Was there any un- 
readiness on the part of the Respondent to receive notice ? The 
officers and privates of the company, and the musicians hired 
for the day, all concur in testifying that the men stood drawn 
up under arms, with orders that not a man should quit the ranks, 
and it appears that two or three only, without the knowledge of 
the Respondent, had quitted their posts and gone into another 
room. Was there any delay or tardiness in moving after notice 
was received ? Braman testifies, that when he gave the notice, 
the Respondent immediately ordered, " Attention ! Shoulder 
arms." Mr Braman did not see them move, because he imme- 
diately left the room to return to the meeting-house. But both 
be and Mr Mann testify, that they heard the music of the com- 
pany commencing their march, as they left the house. The 
officers and members of the company testify, that they moved 
without a minute's delay. Simpson testifies to the same fact, 
and that they marched in an accelerated quick time, but little 
short of double quick at the tap of the drum. Was it then owing 
to any unmilitary and unofficerlike conduct on the part of the 
Respondent, or to what accidental circumstance was it owing, 
that he failed to be present and ready to receive the escort ? 
It is in proof that instead of 10, 15 or 20 minutes being occu- 
pied, as was to have been expected, in the concluding services, 
they were either wholly omitted, or hurried into the space of 
one or two minutes at most. It does not appear that any anthem 
was sung, and it does appear that the usual prayer was turned 
into a brief benediction. 

All the witnesses who testify at all to this point agree, that 
these services were unusually shortened ; and it is proved beyond 
the possibility of doubt, that within four or five minutes at most, 
from the conclusion of the sermon, the Cadets were at the 
door, while his excellency was some little distance beyond the 
corner of Washington and Milk Streets, moving with a rapidity 
suited to the temperature of the day, rather than tlie solemnity 
of the occasion. The Respondent confidently says, that tins 
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short lapse of lime between the conclusion, not of all the ser- 
vices, but of the sermon and the arrival of the Cadets, is proved 
beyond the possibility of doubt, and as it is a point of some 
importance to this cause, he begs leave to collate and compare 
the testimony upon it. In the first place, he would remark, 
that in nothing is a mere judgment or opinion so liable to error 
as in respect to lapse of time ; and still more liable to error is 
the recollection after some considerable interval of the judgment 
or opinion once formed. Consequently there is no subject of 
judicial inquiry in respect to which so much discrepancy is 
usually found among witnesses ; and it is rather remarkable that 
the witnesses in the present case so nearly agree, than that they 
difier as they do. He who has nothing to do but to wait, es- 
pecially if he wait with some anxiety, or impatience, thinks 
every moment an age. He, on the other hand, whose whole 
attention is fixed on a pursuit, imagines hours to be brief min- 
utes. Men differ therefore in their origmal estimates of the 
lapse of time during the happening of a particular evenly ac- 
cording to accidental circumstances ; and from other circum- 
stances they differ yet more in their subsequent recollections of 
It In comparing judgments and opinions in this respect, there- 
fore, all the circumstances likely to have affected the estimates 
of the several witnesses should be carefully borne in mind. 
But if we can fix upon a single fact furnishing a measure of 
time, it is better evidence than a hundred opinions under what- 
ever circumstances formed. Thus, if we can learn what was 
actually done, between tlie happening of two events, by persons 
who were the whole time in action, it furnishes a far more ac- 
curate measure of the interval of time between the two events, 
than any number of judgments or opinions of witnesses vari- 
ously circumstanced possibly can ; for the time necessary to 
perform the same action again, can always be ascertained by 
actual experiment In fact, motion in some form or other is the 
only measure of time which the ingenuity of man has yet in- 
vented. With these principles in mind, let the testimony be 
examined. Col. Quincy thinks that it might have been 10 or 
16 minutes, 10 certainly, after the completion of the services in 
the church before his excellency moved. He thinks that he 
himself was 10 minutes standing at the door of the meeting- 
house inquiring for or sending after the Cadets. But he was 
waiting, and waiting with some anxiety, conscious that his 
excellency and the other members of the civil procession were 
waiting also^ somewhat impatiently perhaps after a service of 
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unusual length, and at an hour of the day when few men wait 
with entire serenity, notwithstanding the poet may have libelled 
humanity, when he sung, how " wretches hang that jurymen 
may dine." Col. Quincy was not only waiting under these 
grave considerations, but waiting at the outside door of a meet" 
ing-house with the thermometer down to zero. The court 
must be aware that a very little time under these circumstances 
suffices to make a great show. But how was it with the con- 
stables. Happy men! They had no solicitude about the 
afiairs of state, and were litde liable to be afflicted with anxiety, 
as to the event of the procession's having or not having a mili- 
tary escort ; they too were waiting, but their waiting is a part of 
their regular vocation ; they were paid for it, and might as well 
be waiting there as elsewhere, especially as they were under a 
comfortable shelter, and had doubtless dined at a suitable hour. 
Consequently they make a pretty short estimate of time. Mr 
Robinson says, that before the sermon was quite closed, Braman 
went to call the company, and that he followed Brs^an to the 
door — that directly after he returned into the porch and found 
the organ had begun to play ; that immediately upon that Col. 
Quincy came out, and inquired for the company — that he 
staid there a minute or two, not more, and then returned into 
the church — and Col. Quincy himself testifies that immedi- 
ately upon his return the governor left the church without an 
instant's delay. Mr Reed, another constable, testifies, that shortly 
after the services were ended, Col. Quincy went out, and that 
in a minute or half a minute after the governor told the witness 
to call Col. Quincy back, saying it was no matter ; that he did 
so, and the governor immediately left the church. Thus the 
10 minutes that Col. Quincy thinks he must have passed at the 
door of the church is reduced in the opinion of one of the 
constables to two minutes at most, and in the opinion of the 
other to one minute, or half a minute. Mr Clark, the musician, 
whose avocation ought to lead him to be an accurate observer 
of time, was moved by the interest of curiosity, but not proba- 
bly of great solicitude, and certainly with no feeling of respon- 
sibility in the matter, to walk down to the Mansion House in 
Milk Street as soon as he perceived the services were over, 
for the purpose of seeing where the Cadets were. He walked 
as fast as he could to that point, and then turning to the church 
saw Col. Quincy at the meeting-house door ; from that time 
until he heard the * drum of the company, he estimates to have 
been half a minute ; and from the time he first saw Col. Quincy 
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at the door, until he saw the governor come out, he estimates 
to have been not a minute ; and while the governor and suite 
were yet in sight, moving towards the head of the street, the 
Cadets were also in the sight of the witness marching up to- 
wards the meeting-house. His testimony is composed partly 
of estimates of time, and partly also of iacts which enable us 
to form an estimate for ourselves. He began to walk toward 
the Mansion House the moment he saw persons coming out of 
the church, he walked as fast as he could ; and the Mansion 
House is not half a minute's walk from the Old South ; as soon 
as he got there he saw Col. Quincv at the door, and almost 
at the same time heard the drums of the company approaching. 
So far we have the evidence of fact, and not of opinion. He 
then estimates that it was almost a minute before the governor 
appeared, which is opinion merely. But after he appeared, 
and before he had turned into Washington Street, walking fast 
as he did, according to all the testimony, the Cadets were in 
sight below. Here again we have the evidence of fact. To 
return to matters of opinion, as testified by witnesses for the 
prosecution, the Hon. Mr Thorndike, President of the Senate, 
who was among the number merelv waiting to be escorted, 
states that he should have judged that the whole time, which 
elapsed between the conclusion of the services and the moving 
of the procession out of the door of the meeting-house, might 
have been ten minutes — but he states this as merely conjec- 
tural, and qualifies the conjecture with the very appropriate re- 
mark, that when persons are waiting and anxious to move, the 
time seems often to be longer than it is. The Hon. Mr Fiske 
of the council, is also prudent upon this point. He says he 
cannot undertake to tell how many minutes it was after the 
services were concluded, before the governor went to the door 
of the church, though he thinks it was a much longer time 
than usual ; and he illustrates the remarks just made, as to the 
state of mind in which gentlemen so situated were likely to be 
at that hour of the day, after services of a highly satisfactory 
duration, by adding, that a considerable degree of impatience 
was manifested in the members of the government ; that the 
question was several times asked by those around him, where 
are the Cadets, and what has become of Col. Quincy, and why 
does not Col. Quincy return — all of which sense of intolera- 
ble delay was manifested in the space of half a minute, accord- 
ing to the estimate of Mr Constable Reed. So much for 
opinions, varybg as to the extent of the delay, firom half a mm- 
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ute to a quarter of an hour. Then what are the facts ? Is the 
case provided with any from which we can form for ourselves 
an accurate estimate of the real lapse of time between the 
conclusion of the services and the arrival of the Cadets at the 
meeting-house ? There are such, and they are established by 
a concurrence of testimony, which cannot be shaken. In the 
first place, Mann, Braman and Robinson concur, that before the 
reverend clergyman who officiated on that day, had absolutely 
finished his discourse, both the messengers who had been em- 
ployed, left the meeting-house, to summon the Cadets. Mann 
and Braman were themselves those messengers. They went 
severally. Mann ran all the way by the shortest route through 
Devonshire Street to the Exchange Coffee House, and there 
met Braman ; and was informed that he had already notified 
the company. They both ran back the same way they came, 
Mann stopping only to speak for an instant to some persons, 
whom he met inquiring for the Cadets. Braman did not stop, 
and of course returned first to the church. Just as I got back 
to the church, he says, the governor was coming out of it. 
Here then we have a fact furnishing an accurate measure of 
the time from the closing of the sermon to the governor's leav- 
ing the meeting-house — it is the time which it would take an 
uncommonly active and athletic man to run from the Old South 
meeting-house through Devonshire Street to the Exchange 
Coffee House, to pass thence to a front room of the building 
on the lower story, pass up again to the door in Devonshire 
Street and run back to the Old South. This, the witness says, 
occupied him between 3 and 4 minutes ; an estimate which he 
arrives at with great certainty, because he says that he ran the 
whole distance, and made no delay, and that to ascertain the 
time he has since walked from the Old South to the Exchange 
Coffee House and back in four minutes. Is this witness then 
to be believed } He is neither contradicted on the point, nor 
impeached. After a long and severe cross-examination his 
testimony in all respects stands unshaken — and he is contra- 
dicted in no particular by any witness on the part of the gov- 
ernment except Col. Quincy, and by him only upon points in 
which Col. Quincy is himself contradicted by almost every 
witness on the stand. But Mr Braman does not stand alone in 
this testimony. It is directly corroborated by Mann, at the same 
time that Mann is an independent witness to the same fact. 
Mann says that after having dropped behind Braman an instant 
on their return to the church to answer an inquiry respecting the 
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Cadets, he resumed his course, and that when he came within a 
rod or two of the meeting-house, he saw the governor come to 
the door. With the exception of this instantaneous pause, he 
says he made no delay, and ran both ways, that he has since 
gOQe over the distance at about the same rate, to ascertain the, 
time and that it took him just three minutes ; and he thinks it 
might have taken him a little longer on Election day by reason 
only of the momentary conversation which he had on the way 
back. There can be no mistake in this ; and this witness also 
is neither contradicted nor impeached. There is nothing on 
the part of the prosecution to set against the concurrent testi- 
mony of the two men founded wholly upon fact, and experi- 
ment,. the truth of which every man may test for himself, ex- 
cept the loose opinion of Col. Quincy, and the cautious con- 
jecture of Mr Thomdike. The testimony of Reed, Robinson, 
Clark and Spear on the other hand, witnesses under no impa- 
tience for an escort, all goes to show that the time could not 
have been longer. We are therefore irresistibly brought to the 
conclusion that the whole time, which elapsed from the termina- 
tion of the sermon to the departure of the governor, did not 
exceed four minutes, of which one at least was probably occu- 
pied by the services which followed the sermon. Where then 
were the Cadets at the instant the governor left the church, and 
how long a time elapsed before they arrived at it. Here again 
we have the conclusive testimony of facts. Braman, Mann and 
Clark concur in testifying that while the governor was at the 
door, they heard the drums of the Cadets approaching ; and 
Mann, Clark and Spear concur in testifying that they saw the 
Cadets in Milk Street nearly abreast of Devonshire Street be- 
fore the governor had turned the corner of Washington Street. 
All the officers and members of the company, who were ex- 
amined to that point concur likewise in stating, that they saw 
some of his excellency's suite at the head of JMilk Street as 
soon as they came in sight of that point. And all the witnesses 
concur that the company were moving up Milk Street at a very 
fast march, though they had not then increased their pace to 
double quick. The company was not therefore half a minute 
in time behind his excellency ; and less than four minutes must 
have elapsed, probably not more than three, from the conclu- 
sion of the services to the moment when the Cadets were 
abreast of the meeting-house. Now was this failure by three 
minutes, or four at most, to be upon the spot, when the services 
were ended, owing to any unnulitary or unofficerlike conduct 
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on the part of the Respondent ? The fact itself proves nothing ; 
because the best officer that ever held a command, acting with 
the utmost military zeal, skill and discretion may by circum- 
stances be led into an accidental error of far greater extent 
than a failure by three minutes to be at an appointed spot, not 
at an appointed time, but at the time when a certain event over 
which be has no control, shall happen. 

It is sometimes easy to see after the event has happened, how 
a particular accident might have been avoided ; but we do not 
commonly impute even bad judgment to a man merely be- 
cause he has met with an accident ; and it would be hard to say, 
that an officer acting in good faith and with ordinary care had 
been guilty of culpable unmilitary conduct, because he had 
committed a trifling error in judgment. The question must al- 
ways be, not whether by pursuing a different course the accident 
might by possibility have been prevented, but whether the officer 
acted in good faith, and with common military discretion. In 
the present case it is not easy to see any more judicious course 
than that which the Respondent adopted ; none certainly by 
which the hazard of such an accident could have been avoid- 
ed, without incurring more serious hazard in the lives of his 
men, unless he had marched them into the meeting-house, and 
this, by the way, would have saved nothing to the members of 
the government in respect to delay after the conclusion of the 
services ; since the men being dispersed, and their arms laid 
aside during the religious exercises, it would have taken at least 
three minutes after the conclusion to have collected the musi- 
cians, arranged the soldiers, and formed the company, so as to 
have been ready to receive the civil procession with customary 
honors. Will the court hold then, that it was unmilitary and un- 
officerlike conduct in the Respondent, that he did not originally 
elect to place his men in the meeting-house. That is, supposing 
that he ought to have foreseen danger, that services usually follow- 
ing the sermon, and i^hich from time immemorial had occupied 
15 or 20 minutes, (5 being enough for his purpose) would on this 
occasion be wholly omitted ; that he ought to have foreseen that 
the instruments of the musicians would be frozen up so that 
it would become impossible for them to pay the proper sa- 
lute; that he ought to have foreseen that a funeral pro- 
cession near the church would make it necessary for him 
to remove his men; — in short, that he ought to have fore- 
seen all those circumstances which actually contributed to bring 
about the accident. Had these circumstances been foreseen, the 
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accident doubtless would not have happened ; but any other 
effectual means taken to prevent it would have been just as 
military and officerlike, as marching the men into the meet- 
ing-house ; and since the Respondent could not reasonably 
be expected to have foreseen these casualties, or any of ihera, 
it would be unwarrantable to say that he was even guilty of error 
in judgment in electing several days beforehand, when the ques- 
tion was proposed to him, to conform to the ancient usage of 
the company in marching to a convenient place of rendezvous 
close at hand, where the young men under his command could 
enjoy those customary festivities of the day which are among 
the inducements operating to bring them out on this occasion, 
instead of electing to march tliem into the meeting-house, where 
their enjoyments to say the least of it, would have been of a dif- 
ferent description, and the prospect of which it is apprehended, 
though with much regret, might have rather thinned than augment- 
ed the ranks of the escort. Having once made that election, 
seats were no longer reserved for the corps, and the Respondent 
could not, if he would, have followed the procession into the 
meeting-house. But after all, the question is, not whether the 
Respondent could have acted more judiciously than he did, but 
whether there was anytl^ing so culpably negligent or unskilful 
in the course which he in fact pursued, as to render him obnox- 
ious to military censure. Unless the court should decide that 
it was grossly culpable in the Respondent on the occasion of 
his first command to have elected to pursue the same course 
which had uniformly been pursued by his predecessors on 
Election day, it seems to follow that the Respondent cannot 
upon the evidence be found guilty under this speci6cation of 
charge. There is another consideration which must be con- 
clusive upon this specification of a charge of unmilitary and 
unofficerlike conduct. It is, that no fact is herein alleged, as 
constituting unmilitary and unofficerlike conduct, which had not 
been previously specified under one of the charges, namely, 
disobedience of orders and neglect of duty. It has been seen 
too that none of the statements hitherto examined and relied 
upon by the prosecution as constituting military offences of any 
kind are true according to the evidence, except the not being in 
readiness to escort the procession back to the State House. 
Now this cannot be unmilitary and unofficerlike, unless the Re- 
spondent had been expressly ordered to be in readiness for that 
service, or unless it were his general duty as an officer to per- 
form it. In the former case he is clearly liable for breach of 
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orders ; in the latter, equally so for neglect oi auty. But it 
cannot be contended that he is liable for both ; that is, that he 
b liable *to be found guilty twice, as of distinct ofiences for the 
same identical misconduct. A man may be tried for murder, 
and found guilty of manslaughter ; but he cannot upon the 
same facts be found guilty of both ; or he may be indicted both 
for larceny and highway robbery, but the same taking of pro- 
perty animo furendi will not support both the indictments. If 
then, from proof of the facts stated in this specification of charge, 
the Respondent is found to have disobeyed orders, or to have 
neglected his duty, he must upon these facts be found guilty 
upon one or the other of those charges under which the same 
' facts are specified against him, and therefore cannot be found 
guilty also, and subjected to additional punishment for unmilitary 
and unofficerlike conduct, consisting of the very same order 
broken or duty neglected. And if on the other hand he is 
found not to have broken any express order, nedected any pre- 
scribed duty, then he cannot be found guilty of unmilitary and 
unofficerlike conduct in these respects. 

The second specification of the third charge, after reciting 
that the Respondent, being under orders of 24th Dec. and hav- 
ing reported pursuant thereto, and taken up the escort, and de- 
livered the procession at the Old South, and having there re- 
ceived an order to be ready with his company, and to report 
for escort duty after half an hour, and having neglected to be 
in readiness to conduct the procession back in the usual and 
customary manner, of which he was conusant, and not having 
returned to the church until after the services were over, when 
most of the procession had dispersed, and the governor, &c, 
had proceeded some way returning in their usual course to the 
State House, avers, that the Respondent with his company in a 
disorderly and unmilitary manner ran through the streets, tviih 
a view to intercept the government, &c, and did intercept him 
he, in the public highway, and without making any explanation, 
or offering any apology for previous neglect, and without request- 
ing permission then to take up the escort, did in an unmilitary 
and unofficerlike manner order his company in front of the gov- 
ernmenty iac, which said company in obedience to said order 
attempted to form in front of the government, fac, and thereby 
impeded them, and abided them to change their course from 
one part of the street, to another ; all which was unmilitary, 
unofficerlike, and highly disrespectful to the government, 
iiCj and had a tendency to bring the mUiiia into ridicule^ and 
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the military forms and ceremonies of the government into con- 
tempt. By his excellency's order of the 4th of Jan.the Respond- 
ent was put under arrest for " disobedience of orders and neglect 
of duty" in the performance of the duties of that day, and 
nothing is therein suggested of unmilitary and unofficerlike con- 
duct of the kind here stated. As this specification of charge 
therefore does not appear to be in pursuance of his excellen- 
cy's express command, and it.does not appear upon whose par- 
ticular suggestion it was framed, the Respondent feels the 
greater liberty to say, that if anything can have a tendency to 
bring the militia into ridicule, and the military forms and cere- 
monies of the government into contempt, it is the preferring of 
such charges upon such facts as are found in this case. The 
charge is of sundry acts alleged to be unmilitary and unoflScer- 
like, and highly disrespectful to the commander in chief. This 
specification, if it be wholly untrue, is little better than a libel under 
color of law. Any man who should read it, knowing nothing of 
the facts would be likely to infer, that the Respondent was some 
high handed outlaw, at the head of a gang of armed desperadoes 
calling themselves the Independent Company of Cadets, and 
that he and his associates, having been guilty of a riot in the 
public streets had terminated it by an aggravated assault upon 
the chief officers of the government. At least he would hard- 
ly suspect, that, this was a peaceful band of educated young 
gentlemen, who had assembled to pay a tribute of respect to 
the governor of the state, on the occasion of his re-election to 
office, and for this purpose had turned out in a military array, at 
some little personal inconvenience, on a day when regular troops 
would hardly have been paraded, on a mere service of ceremo- 
ny ; he would hardly imagine that the disorderly conduct im- 
Euted to them, consisted in a military movement somewhat 
urried by an over anxious desire to tender him on the way an 
escort of honor, which they had accidentally failed by the lapse 
of half a minute to be ready for, at the time and place of his 
movement ; or credit that their whole obstruction of his excel- 
lency's path was standing in line, in the middle of the street, 
and presenting arms to him as he passed upon the side-walk. 
Yet this is conduct unmilitary, unofficerlike and highly disre- 
spectful to the commander in chief! Armed men running 
through the streets to the terror of the citizens ! With the view 
of intercepting the chief magistrate of the commonwealth ! 
Obstructing the highMBvs ! Confronting excellency ! Impeding 
tlie course of government ! Almost subverting the civil authori- 
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ty ! And bringing the military forms and ceremonies of the 
government on the day of General Election into contempt ! 
What are the facts which sustain this appalling charge ? Or 
rather in the first place let us extract and separate from the 
matters of aggravation the substance of the charge itself. The 
first part of it is that the Respondent with his company ran 
through the streets in a disorderly and unmilitary manner. 
This it is alleged that he did with a view to intercept the gov- 
ernor ; but whatever the motives may have been, the overt act 
consists only in the running through the streets in a disorderly 
and unmilitary manner. The next allegation is, that the Re- 
spondent did actually intercept the governor and his suite 
in the public highway, and having done so, attempted to 
form his company in front of the governor and his suite, 
and thereby impeded them, and turned them out of their 
course. And the circumstances of aggravation are, that all 
this was done without explanation or apology for previous 
neglect, and without requesting permission to take up the escort. 
What is the evidence then that the Respondent ran through 
the streets with his company in an unmilitary and disorderly 
manner ? The only witness called to this precise point on the 
part of the prosecudon is Dr Hayward. This witness says 
that he first saw the Cadets at the Old South church. And 
that perceiving them to have made a mistake in point of time, 
he was induced to follow them, that they inarched to the corner 
of Bromfield's Lane, and passed rather rapidly up Bromfield's 
Lane at the tap of the drum. To the question of the Prose- 
cutor whether they ran or marched up Bromfield's Lane, his 
answer is, " they ran at the lap of the drum." To the ques- 
tion what was their condition as to confusion, or order, he an- 
swers tliat he was not near enough to judge. To a question 
from the court whether he had noticed the left flank, or rear, 
to be in a disorderly state, he says that he saw one individual 
and one only, lagging behind. Upon cross examination he 
stated that the walking was very slippery ; that he knew there 
was a distinction between common, quick and double quick 
time, but not precisely what, that he thought the company were 
marching in double quick time, until they got into Bromfield's 
Lane, and that they there increased to a run ; that he supposed 
the difference to be, that double quick time might be marked 
by music, and that running could not; and that he never 
understood that running by the tap of the drum at a certain 
rate was marching in double quick time. This is not very 
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formidable evidence of an unmilitary and disorderly movement. 
Yet this is the only direct testimony adduced on the part of 
the prosecution to support the allegation, as to the movement in 
Brom6eld's Lane. Another witness, Col. Quincy, is brought, 
who did not see the company in Bromfield's Lane but who tes- 
tifies that their condition in Tremont Street was such as would 
lead to the inference, that they had been running in an un- 
military and disorderly manner, at the same time that his testi- 
mony tends to prove unmilitary and disorderly movements in 
Tremont Street. His testimony will presently be considered. 
Mr Newell A. Thompson, clerk of the Cadets was called by 
the Prosecutor ; called indeed for another part of the case, but 
having been also interrogated upon this, the Respondent has 
the benefit of his testimony. He states that the company 
moved through Bromfield's Lane in column, in double quick 
time, and as regularly as the state of the travelling would per- 
mit. This is the whole of the Prosecutor's evidence respect- 
ing unmilit^ and disorderly movement through Bromfield's 
Lane. And even upon this the Respondent might pretty safely 
rest his case. There are two direct witnesses only. One of 
.them Dr Hayward says that the company passed rather rapidly 
and ran off at the tap of the drum, that he was not near enough 
to judge of their order, but that he observed one man, and only 
one lagging in the rear. There is no error in this witness' tes- 
timony, excepting what arises from his having confounded quick 
time with double quick time, and from his supposing that run- 
ning equably at the tap of the drum was in a military point of 
view marching in no time at all ; a mistake pardonable enough 
in a medical witness, whose professional pursuits have not led 
him deeper into military studies than was needful to qualify him 
for tlie post of surgeon to a battalion of artillery. Thompson 
on the other hand, who was himself in the company during the 
movement states, that it was a regular movement in column at 
double quick executed with as perfect regularity as was possible 
on slippery ground. The latter witness therefore explains 
away and neutralizes the testimony of the first as to the run- 
ning, without the slightest discrepancy between them upon any 
matter of fact. Against this positive testimony of two eye 
witnesses, who describe what the movement actually was, no 
inference that it was of a different character can be permitted to 
be drawn from the testimony of others who did not see the com- 
pany while executing the movement, but who undertake to de- 
icribe its subsequent condition when in Tremont Street* If its 
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conditioD then was as is stated by Col. Quiocy, it must have 
arisen from some other cause than the movement in Bromfield's 
Lane, as described by Hay ward and Thompson. The charac- 
ter of that movement, if there were any doubt upon this testimo- 
ny, is conclusively established however by the Respondent's 
witnesses. Capt. Sargent says, the movement was at double 
quick with trailed arms, and that he saw only one man, who 
was in the rear section, lose his place ; that be himself general- 
ly superintended changes of arms on the march, and gave the 
order to trail arms. Sergeant Thatcher was in command of 
the 3d section, the only disorder which he observed in his own 
section, was, that for a moment part of his men were at the 
trail and part at the shoulder, owing to his not having heard and 
repeated the order to trail; none of his men fell in the rear; 
Sergeant Murdock commanded the 1st section and says that 
none of his men fell in the rear ; that the column moved with 
fixed bayonets but in open order. Mr Thompson was in the 
2d section and answers for its good order. In the absence of 
Sei^eant Warren who commanded and Corporal Bryant who 
guided the 4th section, Mr Adams, a private was, summoned to 
testify respecting its movement. He states that the only disorder 
in that section was that he himself having slipped in the snow, 
fell two or three paces to the rear, and that one other private 
fell a considerable distance in the rear, tliat he saw no other man 
of the whole company out of place ; on cross examination as 
to the rate at which they moved, he says they ran in double 
quick time ; to the question whether he ran as fast as he could 
he says he did to regain his place, when he was in the rear, but 
not when he was with his company. Braman also, though not of 
the company, saw the whole movement, because he says, he 
kept alongside of the music, and he uses a term which describes 
exactly the double quick movement as it should be, when he 
says they went up Bromfield's Lane on a trot. Simpson, the 
drum major, states, that the time of the movement was double 
quick; and though Spear says they moved much faster than any 
military people he ever saw before, and that he found it difficult 
to overtake, and keep up with them, yet he also states that he 
never himself turned out in any company, either as an officer or 
soldier, and has never been in the habit of observing military 
parades ; so that the result of his answer is that he never hap- 
pened before to have observed a company jmoving at double 
quick. When asked as to the order of the company, he states, 
that be saw two individuals only straggling behind the mam 
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body, which correspoDds with the testimony of Adams. Sev- 
eral other witnesses, who were themselves engaged in tliis 
movement, being called to other points, were not inquired of 
respecting it, the Respondent believing farther evidence on this 
point unnecessary, and the Prosecutor probably considering 
that the less he inquired into the merits of this part of his case 
the better they would be likely to stand. The result of the 
whole evidence as to the movement of the company from the 
Exchange Coffee House into Tremont Street, is this : two or 
three men who at the Exchange bad left the ranks against 
orders and without leave were not in their places when the 
company moved, but ran after the company, and regained them 
as they turned into Congress Street. The company marched 
in perfect military order, though at a very quick pace, some- 
what faster than usual quick time, until they turned into Brom- 
field's Lane. They were then in column of sections, or com- 
panies, if the body be considered as a battalion, at shouldered 
arms, and fixed bayonets, as was requisite to be in readiness to 
take up an escort without a moment's delay. Each section or 
company presented a front of four or five files only. The col- 
umn then opened ranks, trailed arms, and proceeded to the head 
of Bromfield's Lane in double quick time. In the execution of 
this movement on ground somewhat slippery two men of the 
rear section or company fell out of the ranks ; one of them re- 
gained his place before the company reached the head of the 
lane ; the other fell a considerable distance in the rear. The 
company having turned into Tremont Street, made a momenta- 
ry halt to dress the ranks, and changing arms to the shoulder, 
resumed the march in quick time. The single private who 
was still in the rear probably rejoined the company at this halt, 
but whether he did or not does not expressly appear, and he 
himself not having been within reach of the process of the 
court during the trial, it has not been in the power of the Re- 
spondent to give positive proof of the fact. No witness re- 
members to have observed his joining the company afterwards, 
nor that his place was vacant, when the company came into line 
near Winter Street. 

Now the question is, whether this was an unmilitary and disor- 
derly proceeding. If the movement itself was a military move- 
ment, properly conducted by the commanding officer, he surely 
is not responsible, because two of his men happened by acci- 
dent to fall a little in the rear, any more than because two or 
three broke bis orders, and left their places at the Exchange. 
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In neither case was the Respondent in fault ? If it should be 
argued that he was in fault to make a movement, the nature of 
which, under the circumstances, occasioned two of his men to 
get displaced ; the same reasoning would lead us to the conclu- 
sion, that he ought never to move his company at all ; for Gen. 
McNeil assures us, that it is not unusual, with regular troops 
under any circumstances, and in all movements, whether rapid 
or slow, for a man now and then to fall in the rear ; and the 
court must be sensible from their own experience, that a 
man may occasionally stumble on bare ground, as well as 
sometimes slip on snow or ice, and in either case, if marching 
in a rank, he will infallibly fall more or less out of his place. 
And if he does, what is to be the consequence ? Why of 
course, upon the principles of this prosecution, the commanding 
oflScer should be couri-martialed and broken, or reprimanded, 
to say the least ! This rather exceeds the military discipline 
of Frederick the Great. He once published a general order, it 
is said, which was, that if any man in his army should fall from 
his horse, or lose his hat in a high wind, he should be flogged 
for it at the head of the regiment ; but it seems never to have 
occurred to that eminent disciplinarian, how much more suitable 
it would have been in every such case to have flogged the com- 
manding officer. Due care however must be taken not to car- 
ry this principle so far upwards, as to bring all the penalties 
upon the commander in chief, and hold him responsible for all 
the acts, and all the accidents of all the men under his command. 
The question then recurs whether the movement in Bromfield's 
Lane was itself an improper one to have ordered, as being un- 
military and disorderly. Was it of a culpable character ? 
Was it one for which an officer in the army would have been 
called to account ? If not we hardly think he should be in the 
militia not in actual service. Now the Prosecutor is liberal 
enough to admit upon the record, that double quick time is a 
regular military movement ; which reduces the question to this, 
whether it was unmilitary to use it in the formation and under 
the circumstances in which the Cadets then were. From some 
questions which fell from a member of the court, it was appre- 
hended that a doubt may have existed in his mind as to the 
propriety of moving at double quick when in column, and es- 
pecially with bayonets fixed, and whether it was not peculiarly 
a light infantry, and not an infantry movement ; and whether 
the company having acted as infantry during the escort, could 
properly undertake to act as light mfantry when on the march 
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by themselves. It is supposed, that these queries maj be 
iDainly answered out of the system of tactics for the infantry 
of the United States Army, as by law established, and publish- 
ed under authority. In the light infantry battalion drill, at Sec. 
No. 1822 of that work, it is prescribed that a baualion of light 
infantry in column will be put in march by the means prescrib- 
ed at Sec. No. 932, and following for a battalion of infantry of 
the line ; prefixing, as is remarked, if necessary, double quick 
to the command march. This is express authority for moving 
light infantry in column at double quick as a regular exercise ; 
Sec. No. 1753, prescribes, that battalions of the line shall be 
well instructed in the exercises and movements of light infantry. 
It follows that battalions of the line must be trained to move in 
column at double quick. And in Sec. 1757, it is prescribed 
that whenever the company or battalion is to be put in motion 
in double quick time, or when double quick time is to be as- 
sumed on t[ie march, the previous order to trail arms will be 
understood, and arms trailed accordingly. In truth, the only 
distinction in this respect between infantry and light infantry is, 
that the habitual movement of the former is in common time, 
and of the latter in quick time ; but either may be made to 
move in double quick time, as occasion shall require. The 
only remaining question then is, whether bayonets must first 
necessarily be unfixed, or rather whether it is unmilitary and 
disorderly upon occasion to move in double quick without un- 
fixing bayonets. When a battalion of the line is preparing to 
manoeuvre as light infantry, merely, undoubtedly it is prescribed 
that bayonets be unfixed. But preparation for a course of ma- 
noeuvre is one thing, and a single rapid movement is another. 
Light Infantry is usually manoeuvred when in dose order with 
unfixed bayonets. But it is prescribed (Sec. 1528, infantry 
tactics) that the bayonets of light infantry companies will, when 
acting in close order, be fixed by command; in open order, 
whenever the soldier finds it necessary for attack or defence, at 
his discretion. Of course it follows that light infantry compa- 
nies may be manoeuvred with fixed bayonets, even in close or- 
der^ whenever the commander thinks proper ; and of course, 
the same principle applies to an independent company acting 
as light infantry. But the movement in the present case was 
at open ranks, which removes the whole objection to the fixed 
bayonets. Nor does it make any difierence that the company 
had been ordered out on that day for escort duty, since it was 
not rendering an escort service at the time the movement com- 
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plained of, was made, but was moving mdependently under the 
command of its own officer, to a point where he proposed to 
take up the escort, and of course he had a right to move his 
men to that point in any manner that is ever practised in mili- 
tary service upon any occasion whatever. It would have been 
perfectly military, for instance, and would be very likely to have 
been the mode adopted in regular service, for the Respondent 
on that day to have merely walked up with his company from 
its place of assembly to the neighborhood of the State House 
without music, at a route step, and arms at ease ; there to have 
formed his line, received his excellency with the customary 
salutes, to have marched thence to the meeting-house, with all 
the pomp and circumstance of an escort of honor, and having 
delivered the procession with suitable regard to tlie military 
forms and ceremonies of the government on the day of Gene- 
ral Election at the meeting-house, to have walked off again 
without music at a route step, and again to have returned to 
the meeting-house in like manner. And it was equally military, 
having accidentally failed to be on the spot at the instant his 
excellency moved, and being desirous to repair the failure as 
far as possible by tendering an escort on the way, to put his 
column into a double quick movement, for the purpose of ar- 
riving in season at the point designed. It would have been 
most unmilitary, certain, and unofficerlikej under such circum- 
stances of pressing haste, first to have halted and unfixed bay- 
onets, then to have moved in double quick time, then to have 
halted and fixed bayonets again, so as to have been in condition 
to pay a salute, and when the certain eflTect of these delays 
would have been to defeat the whole object of the movement. 
To test the principle of its being a military movement or not, 
we are not to inquire whether precisely such a movement is 
expressly prescribed in a system of daily instruction and drill, 
but whether it is directly at variance with anything in that sys- 
tem. For if an ofiicer can do nothing which is not absolutely 
laid down in the book, it follows that he never can act upon any 
emergency whatever. But if any doubt rested on this point, 
whether we look to the prescribed system of infantry tactics, 
or the reason of the thing, it must be removed by the evidence 
before the court by the actual practice in the army of the 
United States under that system. Major Osgood had served 
nearly ten years in the United Stales Army, and though chiefly 
on the staff, must necessarily have become somewhat acquainted 
with practical movements. He says expressly that it is accord- 
36 
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ing to military usage, to move at double quick, with arms at 
the trail, without unfixing bayonets, where time is important ; 
on cross examination he says, he thinks flank movements more 
frequent than in column under such circumstances ; that there 
b some danger in moving in column at great rapidity with fixed 
bayonets, and that it would in general be more expeditious and 
safe to make a flank movement ; but that if he were moving in 
column with open ranks, having but a short distance to go, he 
should not lose the time necessary to unfix bayonets, close ranks, 
and change from column to a file movement ; that there is noth- 
ing unmilitary or disorderly in moving in column with trailed 
arms and bayonets fixed, at double quick time, upon emergency, 
and that he would move in that manner even to get to parade 
in season, at least until near the parade ground^ and then march 
into line by a flank. And this, as it happens, is precisely the 
movement which the Respondent made. Gen. McNeil had 
served in the army, and with great distinction as is known to 
Uhe court, for more than 1 8 years, terminating but a short time 
since ; he was in actual service during the whole of the last war 
with Great Britain, and a considerable portion of the time since 
on the frontiers,, and during the whole tinde of his service, has 
been exercising various commands from a company to a brigade, 
and from a garrison to a military district. Few officers, if any, 
could be found in the United States more intimately acquainted 
either with the principles or the practice of the system of mili- 
tary tactics now established. He is an infantry officer, and in 
the infantry of the line. He states that although double quick 
time is not often actually used in service, by well disciplined 
troops, yet that it is frequently practised at drills, and is ac- 
tually used in service on occasions of emergency ; and among 
several illustrations which he gives of what he means by emer- 
gency, is the case of any delay or casualty having happened to 
prevent being on the ground in time. To the question whether 
it would be unmilitary for a company of infantry marching in 
column at open ranks, and having occasion to be at a particular 
point as soon as possible, for parade or other duty, to run in 
double quick time, with fixed bayonets and arms trailed, for a 
few rods, he answers that if the nature of the service required 
the men to be at a certain point immediately, it would be proper 
for the column either to open ranks and trail arms, or go by 
file ; that both methods are practised ; that generally the move- 
ment by column in open ranks is preferred where the ground 
will admit of it ; but that this is at the discretion •f the officer; 
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that if the distance is considerable, it is usual to unfix bayonets, 
but if short, and the emergency great, it is not. That if march- 
ing in column previously, time would be lost in changing to a 
file movement, and nothing gained in speed afterwards on good 
ground, but rather the reverse. Nothing is offered in behalf 
of llie prosecution, to contradict or control this testimony in re- 
spect to military usage. It must therefore be taken as settled, 
that there was nothing unmilitary or disorderly in the movement 
through Bromfield's Lane. Is there any pretence for this part 
of the charge upon the evidence in relation to any subsequent 
movement of the company ? 

The witness, emphatically speaking of this part of the case 
in behalf of the prosecution, is Col. Quincy, the aid of his 
excellency on duty that day. As he is altogether the most 
important witness introduced by the Prosecutor, called for the 
whole case, and mainly relied upon to support it, it becomes 
needful for the Respondent and for the court, carefully to ex- 
amine and compare with other evidence, the statements of this 
officer throughout, that we may give to them the weight which 
they deserve, and no more. In making such examination, and 
communicating their views of the result, the Respondent and 
his council hope they may be understood as impeaching in no 
degree the character of that gentleman, for whom they enter- 
tain no other than the most friendly feelings of personal respect 
and regard. But while they assure the court they esteem him 
to be an absolute gentleman, whose word is as good as his bond, 
testifying with the most perfect fairness of intention, according 
to his present recollections, they beg leave at the same time to 
show to the court that his recollections of this day's proceedings 
are quite wild and visionary, that his testimony on some points 
" waxes desperate with imagination," in short that he has run 
through the case in a most unmilitary and disorderly manner, to 
that degree that his testimony, which, under other circumstan- 
ces and in ordinary cases, would have been entitled to the high- 
est respect, is, under existing circumstances, and in the present 
case, entitled to no respect at all, and weighs absolutely nothing. 
It is somewhat extraordinary, but it s6 happens that there is hardly 
a point in the cause in which this witness is not either directly 
contradicted, or shown to be in manifest error by one or more 
witnesses. It may be well to see, whether this be not true in 
other particulars, before we proceed to examine his testimony 
as to the position and movements of the company in Tremont 
Street. 
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In the first place, then, he is at variance with Capt. Sargent 
as to the words of the order delivered to Capt. Sargent at the 
door of the meeting-house. In the next place, he is certain 
that he added to that order suggestions of his own as to the ne- 
cessity of being on the spot at the close of the services. Capt. 
Sargent is equally certain that he did not. ' In the third place, 
he is sure that he said nothing about being at the door, or sending 
out an order to the company upon their reporting after half an 
hour. Capt. Sargent is equally confident that he did say, that 
«he would either come out, or send out a further order, and it is 
in proof that the Respondent acted at the time on that supposi- 
tion. In the fourth place, he testifies that the company were 
then marching away ; when asked if he knows for what purpose 
or to what distance they were moving, he repeats without hesi- 
tation that they had evidendy taken up the line of march, and 
were proceeding down the street; and that they proceeded 
in his sight more than the company's length. Yet it is in proof 
that the company moved altogether only about its own length 
and halted, having moved for the purpose not of marching away 
from the meeting-house, but of getting out of a snow-bank imme- 
diately before the door. Fifthly, he states that he saw at the 
meeting-house a printed order of exercises as is usual on such 
occasions, and he thinks that he saw the words of a very short 
anthem printed on it as to follow the sermon. The State prin- 
ters testify that there were no printed orders of exercises on 
that day, and that it is not usual on the days of General Election 
to have any. Sixthly, to the question whether the company 
reported according to order after half an hour, he answers that 
they did not to his knowledge then or at any other time. Yet 
he himself states, that he heard the drums of the company re- 
turning to the meeting-house in about half an hour, and it is in 
proof that no other mode of reporting during divine service was 
ever known on such an occasion. Seventhly, he has no recol- 
lection of seeing Sergeant Murdock in the meeting-house. It 
b in proof, nevertheless, beyond question, that Sergeant Murdock 
was in the meeting-house, in a visible and conspicuous situation ; 
and Sergeant Murdock himself testifies, that he thought Col. 
Quincy saw him, because he caught his eye several times. 
Eighthly, this witness testifies, that after the conclusion of the 
services, he made inquiries at the door of the constables, and 
other bystanders about the company but could get no informa- 
tion either as to where they were, or when they would be likely 
to return. Yet Robinson, the constable, states, tliat when Col. 
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Quincy made bis appearance in the porch, and inquired for the 
company he himself told him, that he had despatched a messen- 
ger for them, and that in all probability they would be there in 
a few minutes ; and that they were then either at the Exchange, 
or on the march. Ninthly, he is very certain that Sheriff Sum- 
ner was the man who brought to him while at the door a message 
from the governor, directing his return, he is confident that he 
received but one such communication, and that from the sheriff. 
Yet Mr Constable Read swears that he was the man, who car- 
ried that message to Col. Quincy from the governor ? and the 
Prosecutor dares not call Sheriff Sumner to contradict it, as he 
might if it were not true. Tenthly, Col. Quincy thinks the pro- 
cession was detained 10 or 15 minutes waiting for the Cadets 
after the services were over, and that he himself waited 10 min- 
utes in the porch. Yet it is matter of demonstration that not 
more than two or three minutes could have elapsed from the 
conclusion of the services to the governor's leaving the church. 
Eleventhly, Col. Quincy insists that the order for the arrest of 
the Respondent was served as late as seven o'clock in the even- 
ing. The testimony of Garfield, who received the packet from 
his hands, is conclusive that it was not so late as six in the even- 
ing. Twelfthly, he says he knows that in Col. Baker's case 
the governor had not left the church, until after the hour for 
which the company had been dismissed, was elapsed, that 
the governor then walked up to the council chamber, and that 
after he had been there some minutes Col. Baker appeared. 
Yet Col. Baker states positively, that when he reported at the 
State House, he was within the hour by his own time, and only 
5 minutes after by Col. Quincy's. Thirteenthly , he states at one 
moment that there was deep snow in Tremont Street except on 
the side-walk, and the next moment he states that the whole 
centre of the street was beaten down to nearly a uniform hard- 
ness with the crossing path, on which point he is contradicted by 
several credible witnesses, besides himself. 

After this view of Col. Quincy's testimony on other points, 
so unfortunately and universally differing from that of the other 
witnesses, the Respondent finds himself the better prepared to 
stand up under his extraordinary statements of the condition and 
appearance of the company in Tremont Street. This subject, 
however, is so intimately connected with the charge of inter- 
cepting the governor, and turning him out of his course at that 
time and place, that it is somewhat difficult wholly to disconnect 
them, and perhaps may not be useful to attempt it. It may be 
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proper however to remind the court, that even if it should ap- 
pear that there was some little confusion and disorder in the 
formations and manoeuvres in Tremont Street, that no such thing 
is charged as matter of complaint in this specification. The 
charge is, first, of a disorderly and unmilitary running through 
the streets with a view to intercept the governor ! which can be 
intended to cover only the movement through Bromfield's Lane ; 
secondly, an actual interceptipg of the governor, an attempt to 
form in his front, an obstructing of his path and turning him out 
of his course near the corner of Park Street. Whatever irre- 
gularities there may have been therefore in the company's move- 
ments in TremoRt Street, not answering to the description of a 
disorderly running through the streets with a view to intercept 
the governor, or an actual intercepting and obstruction of his 
path, tliey are matters which the Respondent is not legally called 
upon to account for, but which having been testified to in the 
case, he prefers nevertheless to consider in connexion with this 
latter charge. He proceeds therefore to collate the testimony 
as applicable to both of these points together, namely, the un- 
military and disorderly appearance of the company in Tremont 
Street, and their interference with the governor and his suite. 

Col. Quincy states, that on turning from Winter Street into 
Tremont Street they met the Cadets ; that the Respondent was 
endeavoring to form them in a line facing granite range, with 
the intention as he presumed of there paying the customary 
salutes and taking up the escort; that by direction of his 
excellency, he carried and delivered a communication from his 
excellency to the Respondent, and then rejoined his excellency, 
and proceeded to the council chamber ; that when the governor 
turned the corner of Winter Street the Cadets were apparently 
filing from the right, but were very much scattered ; that at the 
moment the Respondent comes in sight of the governor and 
suite, as they turned the corner, he faced towards his men, and 
endeavored to form them in a line as they came up ; that at the 
time he delivered his excellency's message to the Respondent 
a considerable number of the privates had not reached their 
stations in line ; that there was a great deal of noise and con- 
fusion among the bystanders, especially when they perceived 
that the governor passed the company without accepting their 
escort ; that the governor was turned out of his course by the 
attempt of the company to form in front of him, or at least by 
the confusion which arose from the celerity of their movements ; 
that the Respondent was endeavoring to form his company in 
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the middle of the street and parallel to granite range, and that 
it was in passing across the street from the side-walk of 
granite range to the side-walk of Park Street corner, that the 
governor was turned out of his course ; that the company appear- 
ed to be filing from the right, and as fast as they came into po^ 
sition were faced towards granite range ; that it was the rear of 
the company coming up to take their places, that turned the gov- 
ernor from his path, he crossing in the usual pathway ; that he 
can state positively that the governor stept out of his path^ for 
in rejoining his excellency he was obliged to follow him for 
some distance, and that he appeared to be obliged to quit the 
path which he would naturally have held on account of the rapid 
motion of the Cadets; that the right of the company rested 
about opposite to the second door from the corner of Winter 
Street; that he cannot tell the name of any of the persons whom 
he saw cross his excellency's path, but is certain from their uni- 
forms, that they were members of the company and m^ans to 
state positively^ that some members of the company did cross his 
excellency's path ; that he did not see the company present 
arms, or hear any such order ; that he did not see two of the 
company approach to take their usual posts as sentinels on each 
side of the governor ; that when he went to give the order to 
the Respondent, the Respondent was standing with his back 
towards Yiim getting his men into line, and that he placed himself 
between the Mespondent ^and his company and faced towards 
him when he spoke ; that the governor first passed from the 
middle of the street on to the side-walk in Winter Street when 
nearly opposite the passage way in rear of granite range ; that 
when he first saw the Cadets they were not marching, that the 
greater part were running, evidently hurrying into line; that 
they did not appear to be approaching in column, but were in a 
scattered condition ; that his impression was, that they were, or , 
had been filing from the right, and that those in rear did not 
keep pace with the front file ; that awonsiderable number of 
the company appeared to him to be as far off as Bumstead Place. 
Here it must be admitted is confusion and disorder enough. 
The company were in a scattered condition truly, if the right 
was near the comer of Winter Street and a considerable number 
running up as far off as Bumstead Place. Alas ! that so spirited 
a sketch of martial confusion and unmilitary disorder should 
turn out to be nothing after all but a fancy piece, and one of a 
very wild description. 
The Hon. Mr Fiske of the council is then brought up to add 
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a touch or two to this picture ; but although he rather beautifies 
the confusion of the civil procession, and gives effect to the up- 
roar of the muhitude, he does not scatter the military quite so 
profusely as the colonel did. 

He states that the ranks of the procession were so much broken 
after leaving Winter Street that for some moments he lost sight 
of the governor and the sheriff; that while in the crowd he 
perceived that the governor had passed the company and was 
on the side-walk in Park Street ; that while he himself was 
passing through the crowd there was a general shout, the cause 
of which he could not conjecture ; that after passing through 
the crowd he was Joined by the President of the Senate, and 
afterwards Mr Lockc and Mr Bangs came up, but that nearly 
all the members of the procession had got lost in the crowd ; 
thai the cause of the breaking up of the procession was the crowd 
that came from the north through Tremont Street ; that the 
company was in advance of the crowd, and between the comer 
of Park Street and the corner of Winter Street ; that everything 
was in such confusion at that time, that he was unable to distin- 
guish, what was the situation of the company or what were their 
mcn^ements ; that the company, the crowd and procession were 
in such a confused state, that he could not state what was the 
particular condition of the company ; that as he lost sight of the 
governor immediately after turning the comer, he does not 
know whether the company attempted to form in front of him; 
that the governor and the procession had been moving up the 
central part of Winter Street, and that some obstruction caused 
them to turn on to the side-walk, he believed it was a snowbanTc ; 
that the governor then passed into Tremont Street to cross over 
towards Park Street but how he got past the crowd, the witness 
did not know, as the crowd was between him and the governor ; 
but he cannot say that any members of the company intervened 
between the governor amLthe rest of the procession; that it was 
a scene of great confusidb ; that he thinks the company were in 
a scattered condition when he first saw them, which was soon 
after turning the corner of Winter Street; that they might have 
formed line afterwards, but that the number of persons between 
himself and them was immediately very large, so that he could 
not distinguish dieir movements, or the situation of the govemor. 
On cross examination, he answers, that he meant to state, that 
the company appeared to him in a scattered condition, and that 
the crowd was immediately so great, that he was unable to say 
what were their movements afterwards ; that the company was 
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b a scattered condition, and if in a military condition, then it 
was so indistinct in the crowd that he was unable to tell what 
their position was ; that he does not mean to say that all the 
military movements intended to be performed were not properly 
pejformedy but that the crowd was so great he could not see ; 
that he once held a commission in the militia as aid-de-camp of 
Gren. Crane, but did not profess to be very much skilled in bat- 
talion manoeuvres and drill. 

Another witness on the part of the prosecution, Mr Thomp- 
son, has helped the Respondent a little to pick up these *' dis- 
jecta membra" which may be literally translated these scattered 
members of his company, and in some degree to restore order 
cue of chaos, so far as the military movements are concerned. 

Mr Thompson's testimony when before adverted to, left the 
company in Tremont Street near the head of BromGeld's Lane ; 
they were then in column, and as proved by the witnesses ex- 
amined upon that remarkable passage up Bromfield's Lane, all 
the men were in their places — all with one exception at most, 
and in respect to him, at that time or afterwards, there is Jittle 
evidence one way or the other, except of a negative character, 
DO one having observed his absence. Capt. Sargent has a strong 
impression, but cannot swqar that this man joined the company 
at the halt on entering Tremont Street. Thence Mr Thompson 
says they marched towards Winter Street in quick time ; that 
he himself was in his place in line when he saw the adjutant 
general turn the corner of Winter Street, he being the only one 
of the governor's suite whom he distinguished ; that he can't 
say that he distinctly remembers, but he tliinks the rest of the 
company were then in line also, that he presented arms by or- 
der about the same time that he saw the adjutant general ; that 
he can't speak of the precise time, or by whose order ; that he 
can't say that he remembers to have heard the order ; but that 
he should not have presented arty without an order ; that there 
was a crowd mostly of boys, ana very noisy ; that the company 
ai the time he presented arms were m military order and re- 
mained so J ana were not in a scattered condition ; that he does 
not mean to say they were otherwise than in military order be- 
fore that ume, but only that when in column he could not see 
the men in his rear ; that they were at no time, to his knowledge, 
in a scattered condition, more than was absolutely necessary 
from the slippery walking in passing up Bromfield's Lane at 
double quick : that he himself did not at any time on that day 
crpw his excellency's path, noc observe any other member of 
39 
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the company do so ; on farther examination hy the Prosecutor 
he stated, that he did not distinguish the governor particularly 
in Tremont Street ; but tliat he knew him when he saw him, 
and if he had run afoul of him he thought he should have 
known it ; that he did not hear an order to form line ; that he 
presumes they would not have been ordered to present arms 
except in line ; that he thinks he dots know the position they 
were in ; that they were in line^ and if in line, in parade order ; 
that he does not recollect the particular order by which they 
*^- came into line ; that he knew the object of the commander, 

\ and saw others before him forming into line ; that he does not 

remember how he got there, his impression is by files from the 
• right ; that the company were at open order when they presented 

arms. 

This being the state of the evidence from the Prosecutor's 
witnesses, the Respondent will now ask the attention of the 
court to the testimony on his part. Capt. Sargent, the adjutant 
of the Cadets, states that after passing up Bromfield's Lane, 
the company were halted in Tremont Street near Bumstead 
, Place ; that they then shoulderd arms, and marched in quick 
tiiAe, not faster, to very near the head of Winter Street when 
he thinks the order was given " left into line, wheel — Rear rank, 
open order — Present arms." Between the two latter orders he 
thinks his excellency and suite turned the comer of Winter 
Street, so that by the time his excellency had reached the cen- 
tre of the company the latter order was executed ; that as his 
excellency was crossing over to Park Street comer, two of the 
company, Tilden and Austin asked if they should resume their 
places, at his*side ; that he directed thenx to do so ; on which 
they both went up to him just before he reached Park Street 
corner ; but soon retired and came back to the company which 
in the meantime had shouldered arms, closed ranks, and he 
thinks were then counter-marching ; after which they formed 
open column, and marched either in common or quick time up 
Park Street ; that he himself saw his excellency pass from 
Winter Street towards Park Street ; that his excellency did 
not notice the salute of the company in any way ; that he pass- 
ed them without the slightest notice, looking neither to the right, 
nor to the left, and walking very fast, as if he knew not that he 
was passing the company ; but that his position was such, that 
it was impossible for him not to have observed their salute ; that 
he himself was then on the extreme right of the company ; that 
certainly there were no stragglers of the company betweeflkHiin 
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and Bumstead Place at that time ; that he should say none of 
the company intercepted the governor, or turned him from his 
path ; that he heard Col. Quincy^s testimony as to this part of 
the transaction, and that it was not accurate according to his 
knowledge ; either as to the governor's being intercepted by 
stragglers from the company or as to there being any stragglers 
extending to Bumstead Place ; that it was his duty as ayutant 
to superintend all parts of the battalion ; and that the company 
was not in a scattered condition at that time according to his 
recollection. 

On cross examination by the Prosecutor he states, that the 
halt near Bumstead Place was hardly for a moment, that he 
believes all the members of the company and all the musicians 
had joined it when they moved ; that he believes Mr Perkins 
was the last member who joined ; that the music had kept ahead 
of the company all the way up Bromfield's Lane ; that he 
should be unwilling to take his oath, that no member of the 
company or musician did join them, after they left Bumstead 
Place, but that his impression is very strong to that effect ; that 
when he first saw the governor he was on the side-walk, be- 
tween th^ adjutant general and Col. Quincy, turning the cor* 
ner of Winter Street ; that he is certain he saw him either as he 
turned the corner, or an instant after, and heard a number of 
voices crying, there he is ; that the right of the company he be- 
lieves was opposite the first door of granite range, and the 
music on its right, the company in double rank, at open ranks, 
the officers in front ; that he has no recollection of the Respon- 
dent's position, his own was his usual position in line on the 
right ; that the musicians extended to near the corner of Win- 
ter Street, that he has no recollection that the band played, or 
that the drums ruffied ; that the adjutant general and Col. 
Quincy were on the side of the governor, or a little in rear of 
him, when arms were presented ; he thinks they continued 
with him from granite range to the State House ; that there 
was not a crowd between the governor and the company as he 
passed, though there might have been a few scattering people ; 
that there was a little noise and confusion, not much ; that Til- 
den and Austin first attempted to take their places by the gov- 
ernor's side as he crossed Tremont Street and Just before he 
reached Park Street corner ; that the object of the halt near 
Bumstead Place was to reduce the men into more perfect order, 
to change the time, and bring arms to the shoulder ; that he 
linr the governor pass considerably to the left of the company 
he should think from five to eight feet beyond it. 
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Sergeant Thaoher, who commanded the third section or 
company, says that after passing up Bromfield's Lane, the com- 
pany were wheeled into Tremont Street and halted, that arms 
were changed, and they marched in quick time to granite range, 
the right he supposed near the comer of Winter Street ; that he 
himself was nearly on the extreme left; that the order was 
given to wheel into line ; that soon after, he saw the governor 
and suite at the corner of Winter Street on the side-walk ; that 
the company was then at open order ; that he heard the order 
given to present arms ; that he saw two members of the com- 
pany go forward from the right of the company, but did not know 
what became of them ; that he saw the governor and his suite, 
as they were about crossing to Park Street corner ; there was 
a crowd round them ; the next time he saw them, they were 
on the side-walk of Park Street ; that he did not see them ap- 
proach very near the left of the company ; that he himself was 
near the left of the company and saw every man on his hft, and 
that if the lift had intercepted the governor he must have 
seen it. 

On cross examination by the Prosecutor, he stated that there 
was a crowd, whether it came with the governor or with the 
company he could not tell, that at some time it intercepted his 
view of the governor. 

Sergeant Murdock stated that he commanded the first com- 
pany or section ; that the men of his company were in their 
places in line when the governor entered Tremont Street ; that 
they were at open ranks, and presented arms when his excellen- 
cy appeared ; and that these movements were made by regular 
order. On cross examination by the Prosecutor, he stated that 
he remembers only the adjutant general and Col. Quincy as 
with the governor when he crossed Tremont Street; that they 
were a little in his rear ; he can't say positively whether together, 
or not ; he thinks the governor when they presented arras was 
at the right of the music, which was nearly opposite the corner 
of Winter Street ; his impression is, it did not extend beyond ; 
that the order to present arms was given in so audible a voice, 
that he thinks the governor must have heard it, as he was nearer 
to the Respondent, than he himself was, and he heard it dis- 
tinctly ; that he did not observe the rear of the column, after 
they had wheeled out of Bromfield's Lane into Tremont Street 
as he was in front of the first company. 

Joseph T. Adams testified that he was a private posted on 
the right flank of the fourth company or section ; that he fe- 
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members being in line and presenting arms to the governor in 
Tremont Street ; that he should think, all the men of his sec- 
tion were in line also, as he did not observe any de6ciency in 
number. On cross examination he stated that he did not re- 
collect who ordered him to present arms ; that he could not 
undertake to say precisely what order was given previous to 
that ; that he remembers some order was given, which they 
conformed to when they came into line ; he thinks they were 
at closed ranks when they formed line — does not recollect 
what was their first change of position after that ; that accord- 
ing to his impression the governor was against the third building 
from the corner of Winter Street when they presented arms, 
but he could not say with certainty ; that he is not aware that 
there was any noise sufficient to prevent his hearing orders ; or 
any confusion in the crowd to interfere with the movements of 
the company ; that he heard some shouting, not more than 
usual when a company turns a corner, perhaps because the 
crowd was not so great as usual ; that he docs not recollect to 
have observed either thfe absence or presence of Mr Perkins at 
the time they presented arms ; that the left did not approach 
the flag stones J which cross from granite range to Park Strett 
comer by the length of the company, or hfllj the length of it 
certainly ; that his recollection of details is imperfect in conse- 
quence of his not having attended to the subject from that time 
to this, and being much engaged with other matters. Major 
Inches testifies that the right wing of which he had the com- 
mand was not in a scattered condition, but in military order in 
Tremont Street ; and he did not observe that the left wing was 
otherwise ; that as soon as he saw his excellency, open order 
was taken by the men under his command, and arms presented; 
that he saw no notice taken of the salute except avoiding the 
company ; that in consequence of the density of the crowd, he 
does not recollect positively to have seen his excellency or suite 
after they passed the right of the company until he saw the 
adjutant general on the side-walk in Park Street, at which 
time the company were countermarching ; that he thinks the 
governor could not have been intercepted, but how far he went 
to the left he could not tell ; that he should not think it possible 
that the left could have extended to the usual crossing place. 

On cross examination he stated that he saw the governor for 
a few paces after he had passed the corner of Winter Street, 
and not again until he was going up Park Street ; that he can't 
flay what part of the company the governor was opposite to, 
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when they presented arms ; that he avoided the company by 
passing rapidly along with a part of the crowd between him and 
it, and that he did not see him acknowledge the sahite ; that 
while he saw the governor he was moving rapidly, that after 
that he saw the adjutant general moving at a quick step, and he 
supposed of course his excellency was near him ; that there 
was a great crowd about the governor at the time he passed 
him ; that he cannot relate positively whether Col. Quincy was 
with him, his dress being dark, and he himself near-sighted ; 
that he could distinguish the adjutant general because his feath- 
ers were white, and his dress more highly ornamented with buff 
and gold ; that his own position was in front, in centre of the right 
wing ; that he does not mean to say he saw his excellency all 
the time until after he had passed him ; that he saw him about the 
time he passed him ; that he cannot say that he saw him at the 
moment the order was given to present arms ; that he was part 
of the time looking towards his men, and part of the time to- 
wards the governor ; that he does not know whether the order 
to present arms was given by the coldhel, or by the adjutant. 
Mr Austin testified that he was a private, posted on the ex- 
%€me right of the rear rank of the first section ; and that dur- 
ing the escort from the State House, he marched on the left 
side of the governor and suite, for the purpose of keeping off 
the crowd ; that after the company were in line near the head 
of Winter Street, he asked Capt. Sargent if they, meaning 
Tilden and himself, should resume their places by the side of 
the governor ; that Capt. Sargent replied, yes ; that he then 
stepped from his place, passed between the right of the compa- 
ny and the music, and went forward towards the governor who 
was moving very rapidly, with a great many people around him ; 
that he followed the governor to the side-walk, Col. Quincy 
passed between him and the governor ; that he followed till he 
got to the vestry door of Park Street church, and stopped there 
finding the governor did not mean to receive the escort, 
but continued to move' very rapidly up the street, and that he 
then returned to his place in the company, which had in the 
meantime counter-marched ; that the company as he passed 
round it, appeared to him to be in perfect military order, 
and he saw no member out of his place ; that he marched di- 
rectly straight to the governor, but the governor moved so ra- 
pidly, that he had no chance of passing any salute, and could 
with great difficulty keep up with him ; that he returned before 
Tilden, whom he saw both when he went, and when he return- 
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ed ; that the governor was about half way between granite 
range and Park Street church, when he first saw him after he 
left his place in line, and that he joined him between that and 
the side-walk ; that he saw no man of the company intercept 
the governor or cross him ; and that he must have seen it, if it 
had happened. On cross examination he stated, that the music 
was on the right of the company, and that the right of the first 
section was almost opposite the second door of granite range, 
the left of tlie company extending towards the corner of the 
mall fence, and not crossing the flagging stones, which pass 
from granite range to Park Street corner ; that the crowd was 
on the governor's right when he crossed, and not between him 
and the company, but that when they stepped on to the side- 
walk, the governor was surrounded by the crowd, and he was 
himself; that he saw the governor the whole time he was pass- 
ing along the front of the company, and that there was no crowd 
to intercept the governor's view of the company ; that he pass- 
ed 20 or 30 feet from the left flank ; the company being drawn 
up somewhat diagonally between the corner of Winter Street 
and Park Street, rather facing towards Hamilton Place than 
granite range ; that the governor passed rather nearer to tbf 
left flank, than he did to the right flank of the company, but 
that there was not a great deal of difierence. 

Mr Tilden testified, that he was detailed with Austin to keep 
ofi* the crowd from the governor, and marched by his side from 
the State House to the church ; that he was detailed for the 
same duty near the head of Winter Street, and left the ranks to 
take his position ; that he came up with his excellency at the 
comer of Park Street, as he stepped on ta the side-walk ; that 
he was proceeding to take his station on the right of his excel- 
lency, when the adjutant general stepped in between him and his 
excellency, and pushed him away on one side ; that he was at that 
time presenting arms to his excellency, and immediately came 
to the shoulder, and returned to the ranks ; that he does not 
know that his excellency saw him, but should hardly think he 
could have avoided it, as he was within three feet of him at his 
side ; that he did not notice his salute in any manner ; that he 
returned to the ranks, because he considered that his services 
were not wanted. On cross examination he stated, that when 
he took his position near the side of the governor, the adjutant 
general was a litde in the rear ; that there was a crowd about 
the governor when he stepped on to the side-walk, and that 
they were fairly on the side-walk, and nearly at the corner of 
the church, when the adjutant general stepped in between them 
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from the rear ; that when he went round the left flank of the 
company, they were in military order. 

Jarvis Braraan testifies that he kept alongside of the com- 
pany as they went up Bromfield's Lane, and thence as tliey 
marched towards Winter Street, until he got about opposite to 
Park Street corner, when he stopped about where the crossing 
stones are, and let the company march by«him; that the com- 
pany marched to near the head of Winter Street, and formed 
line ; that he thinks he heard the Respondent order them to 
present arms ; that they did present arms after the governor 
came round the comer ; that the governor went from the cor- 
ner of Winter Street nearly in a straight line to Park Street 
corner ; that while he was crossing, he saw Tilden and Austin 
go forward, and march along side to near Park Street side-walk, 
when some one pushed Tilden aside, and he returned ; that 
he should not think there was any crowd between the governor 
and the company at the time he crossed ; should think he might 
have seen the salute, and did not see as he noticed it ; should 
not think there was any disorder in the company at that time ; 
that he did not see any members of the company behind to- 
tpards Bumstead Place ; did not see any of them interfere with 
or intercept the governor as he passed } did not see any out of 
the line except Austin and Tilden ; tliat the governor passed 
clear of the left of the company which was nearly up to Park 
Street, and about opposite the corner of the mall. On cross 
examination he stated, that there was not a great crowd about 
the governor when he crossed ; there were a few persons, but 
the crowd was chiefly back of him, that be went farther than 
the crowd; that there were a few people standing on the side- 
walk at Park Street corner ; that he did not see who pushed 
Tilden, but saw him fall a little back, aud saw some person go 
against him who had on a uniform ; that he was pushed a Utde 
on one side, and back ; that there were two or three officers 
with the governor pretty near him, but one he thought a little 
behind, as they went on to Park Street comer, and Sheriff Sum- 
ner by his side ; that he knew Col. Quincy, but not the other 
officers ; believes there were three in the whole, but two cer- 
tainly ; that they kept nearly by the govemor's side until he got 
on to Park Street corner, when one fell a litde to the rear ; 
that Col. Quincy stepped a litde back as the governor crossed, 
to speak to one of the officers of the company ; that he faced 
towards the officer and stood with his back towards himself, 
£loes not know which of the officers it was^ that it was not far 
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from tbe middle of the company ; that Col. Quincy did not 
exactly leave tbe governor to speak to the officer, but passed 
by near where the officer stood, the officers being then out io 
front of the company ; that he did not observe where the Re- 
spondent stood, that he knows part of the officers of the com- 
pany ; knows Mr Thacher and Mr Sargent, and does not recol- 
lect the names of any others, but knows them when he sees 
them ; that he cannot tell which of the officers it was which 
Col. Quiocy addressed, because he did not take notice enough 
to observe ; that when he first saw the governor, the governor 
was in the middle of the side-walk, the two officers with him, 
<:annot say whether two or three ; cannot say which way tbe 
officer was facing whom Col. Quincy addressed, he did not 
take notice enough to tell ; it was after the order to present 
arms ; while the governor was crossing the street, he should say 
about half way between Winter Street and Park Street ; does 
not know whether it was the Respondent whom CoL Quincy 
spoke to ; did see the Respondent when tbe company was 
formed in line, nearly on the right as the company was going 
into line, and afterwards about the centre — where he should 
think he remained till after the governor passed ; does not recol- 
lect where Mr Thacher was, or where Mr Sargent was at that 
time, though he saw bimin front some time during the proceed- 
ing — does not know who the two majors of the company are 

— knows all the officers by sight, not by name ; does not know 
what office Mr Thacher holds ; knows he is an officer because 
he saw him with a sword — does not think Col. Quincy stop- 
ped at all, that is to make any halt when he spoke to the officer, 
but spoke to him, as he was moving — should think he contin- 
ued with the governor as he crossed ; did not have his eye on 
him, more than the others, be was looking both at the proces- 
sion and the company ; that he saw him by the governor's side 
between Winter Street and Park Street ; does not mean that be 
was exactly by his side all the distance, but that during the time 
he was by his side, and so near tliat when he saw one, he saw 
the other ; that the company were facing towards granite range, 
the line a little inclining from Winter Street corner to Park Street 
corner, or nigher the side-walk of granite range by Winter Street 

— should think the governor passed within 8 or 1 feet of tbe 
line of the company ; that he passed nearly diagonally from 
Winter Street to Park Street, but might have gone 10 or 15 
feet in Tremont Street — should think not more, before he left 
the side-walk ; that he himself continued to stand near the side- 

40 
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walk of granite range, about where the crossing stones are, until 
after the governor passed him, when he walked along toward 
the church; that the governor passed within 10 or 12 feet of 
him ; and that he himself was from 20 to 25 feet or a little 
more from the left of the company ; that there were some peo- 
ple passing backwards and forwards, but not a large crowd be- 
tween him and the company ; that there were considerable 
many behind and around him, not 1000, nor 500, but a good 
many people running up from all directions to see the move- 
ments ; that he did not hear any shouting as the governor was 
Eassing the company, but after he got on to the side-walk some 
oys hallooed ; that there was no officer of the company so far 
in advance of the line as the one to whom Col. Quincy spoke ; 
that it wag when the governor was nigher to the right flank of the 
company than to the left ; that he does not mean to say, that the 
>vernor was actually crossing the street at that time ; that after 
le got into Tremont Street he went a few steps on the side- 
walk ; and the line of the company being nigher to the side- 
walk on the right, than at the other end was all along about an 
equal distance from the qpurse the governor took. 

Daniel Simpson testifies that he acted as drum major ; that 
be thinks the company went into line about the time the gover- 
nor first made his appearance in Winter Street ; that he himself 
was standing near the centre of Tremont Street about two 
diirds of the distance from Park Street to Winter Street, and 
that he first saw the governor coming up Winter Street, and 
saw him pass on to the side-walk ; that he passed along on the 
fiide-walk in Tremont Street to near where the crossing place 
is, and then crossed over to Park Street corner ; that he observ- 
ed him particularly, because he thought he walked uncommon- 
ly fast ; that as he came up, the company presented arms, but 
he observed the governor did not pull his hat off, and made no 
halt at all ; that he should think he must have seen the salute 
of the company; but can't say that he did; that he passed 
within 8 feet of some part of the company and within from 8 
to 15 feet along the whole line ; that he looked pretty straight 
forward ; that he should not think there were any persons be- 
tween the governor and the right of the company but there 
might have been at the left, as some persons who were pretty 
near might have crowded in ; that about the same time that 
be first saw the governor in Winter Street, the company were 
«bout throwing themselves into line ; that he did not see any of 
^ company out of their places ; that he saw Capt. Sargent in 
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front on the right, and believes the Respondent wa^ farther On 
the right and a little in the rear of Capt. Sargent ; that the goV'* 
ernor might have passed within seven or eight feet of where 
Capt. Sargent stood, and within 10 or 11 of the Respondent $ 
that he cannot say at what time this was exactly. 

On cross examination he states, that at the time the company 
presented arms he thinks the Respondent was on the right, a 
little in rear of Capt. Sargent — thinks the band did not play^ 
but would not be willing to swear to it — did not notice the 
other officers at the time — thinks it likely there were personf 
between the Respondent and the governor ; cannot say whether 
the Respondent presented his sword — nor how far he was 
from his own position ; that he saw the Respondent either at 
the time or just before, or just after, but cannot say as to the 
moment — cannot say why the band did not play — does nol 
know whether the company were at open ranks ; that the band was 
on the right, but rather in the rear, not in line, but four deep^ 
facing down Tremont Street — cannot say why they did not 
wheel into line. 

The testimony as to the state of affairs in Tremont Street 
being thus left by the Respondent, a reinforcement was brought 
up by the adjutant general with a view of throwing a litde new 
disorder into the ranks of the enemy. The Hon. Mr Thomdike^ 
President of the Senate, being called, testified that he was in the 
procession with the governor ; that as they approached the bead 
of Winter Street he noticed the Cadets in hne, facing towards 
Winter Street, though roost of the line was north of it ; that be 
saw die governor and those who were between him and the 
governor in the procession pass to the side-walk on the east side 
of Tremont Street ; and he believes that be afterwards noticed 
the governor attempting to cross Tremont Street where the patb 
ran ; that he himself and the gentleman with him did not at" 
tempt to follow the governor, but attempted to pass diagonally^ 
and were checked by some movement of the companv wbicb 
appeared to be a wheeling by sections or other divisions irom the 
right on to the left, as witness supposed with the object of form- 
ing open column to escort the governor ; be recollected being 
struck with some sinrprise that the whole of the company did not 
apparently follow the first section ; that one or two of the seo 
tions appeared to be separated ; that it did not folkrw on imme'» 
diately, because as be supposed, either the order was not under^ 
stood, or there was some imperfection in the execution ; be per<' . 
ceived then that the governor bad passed ; tbat id consequsDM 



# 



316 

of this manoeuvre be himself did not reach his place in the 
procession, but was separated from it, and lost the gentleman 
who was walking with him in the crowd ; that he at last got 
across to the side-walk in Park Street, within view of the gov- 
ernor and at no very great distance ; that there was a good deal 
of noise and quite a crowd at the time he passed ; that the 
crowd set up a shout, in consequence as he supposed of the 
Cadets not being able to precede the governor ; that he saw the 
right of the company before he came out of Winter Street ; 
that they were west of the centre of Tremont Street ; that the 
middle of the street directly in front of the company was not 
then occupied ; but that on the left towards the church it seem- 
ed to be filled ; that he is not sure why he left the procession, 
but his impression is, because he thought hp could take a more 
direct course ; that he did not see any salute, and did not ob- 
serve whether the company were in open or closed, single or 
double ranks ; does not recollect whether the music played or 
not ; thinks there was a crowd at the time when, and very near 
the place where, the governor passed, but does not know that 
the governor passed through it ; that he did not perceive any dis- 
order, though there was some shouting in the crowd ; that there 
appeared to be some running hither andjthither both of the com- 
pany and the crowd ; that the company did not appear to be as 
much connected together as it wsDally is ; that he has no recol- 
lection of seeing any of the officers; that if they had been in 
front of the company no doubt he should have seen them. 

On cross examination he stated, that the distance between 
himself and the governor, as the latter passed the company, 
was probably the full width of Tremont Street ; that he noticed 
what he called disorder in the company, but whether it was 
before or after the governor passed, he does not know ; it 
was about the time ; that he did not observe any other con- 
fusion or disorder in the company, than that which he had 
before spoken of when they were endeavoring to break into 
column ; that he did not mean to express any belief or opinion 
that the officers were not in front of the company when it was 
in line ; that the governor must have passed very near to the 
left of the company ; that he passed generally on the side-walk, 
while they were in the middle of the street ; that there was not 
at the time of the governor's passing any such crowd between 
him and the company as would have prevented his having a full 
view of it ; that he himself was looking towards the company 
but not observing tbem very particularly ; that he did not mean 
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to be understood as stating that the conapany did not present 
arms ; that he does not know whether they did or not ; that be 
did not see or hear the Respondent, that he noticed an evolutioa 
of the company, which appeared to be the result of an order 
giving a direction to the company towards the path of the gov- 
ernor ; that it appeared to him at the time, that the object of 
that movement was to escort the governor ; that he saw nothing 
indicative of disrespect ; that the company appeared to him to 
be drawn up in line for the purpose of receiving the procession ; 
that he had once been a captain of a light infantry company in 
Beverly, but it was 16 years ago, that he had not attended to 
military matters since, and is not acquainted with the modem 
system of tactics. 

Mr Secretary Bangs testiBed, that he walked in the pro- 
cession immediately in rear of the council ; that as the proces- 
sion approached the head of Winter Su-eet, he saw the Cadets 
in Tremont Street ; that he was somewhat more in the rear of 
the governor at that time than commonly ; that he 6rst saw the 
company in the act of wheeling as he thought, between Win- 
ter Street and Park Street church, the head of the company 
being about against Winter Street ; that he saw the governor as 
soon he should think as he reached the head of the company turn to 
the right with his suite ; that immediately after the pressure of the 
crowd became so great as to throw that part of the procession 
where the witness was into some confusion ; that after moving 
a few steps he found he should have to force his way through 
the crowd, and he stopped and let the multitude pass on, and 
afterwards made his way leisurely to the State House, entirely 
disconnected with the procession ; that after a minute or two 
from the time he saw the governor turn to the right he did not 
see him again until he saw him in the council chamber ; that the 
procession was in part broken up, he should think all to the rear 
of the place where he walked, but of ^ this he is not confident^ 
as after he left the procession he paid no attention either to it or 
to the military ; that the cause of the breaking up of the pro- 
cession was the pressure of the multitude upon it ; that part of 
this multitude had come with the procession ; that the adjutant 
general and Colonel Quincy were with the governor when he 
turned to the right near the head of Winter Street ; that he did 
not see them afterwards ; that he was unable to say as to the mili- 
tary appearance of the company as he paid no attention to it at 
all, excepting that he saw them afterwards marching up Park 
Street ; that he has no recollection either of hearing the band 
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play, or seeing the company salute in Tremont Street ; that 
ne heard music, but whether while the governor was passing the 
company he cannot say. 

This witness was not cross examined on the part of the Re- 
spondent. 

Col. Henry F. Baker testified, that he saw the company from 
the head of Park Street apparently filing in front of granite 
range, and that he saw them subsequently countermarch and 
move off ; which is all he testifies on this subject. 

Finally, to complete the route of the Respondent's little 
command, the adjutant general calls himself as a witness, and 
causes himself to be asked what he saw at the head of Winter 
Street and in Tremont Street; to which he answers, that he 
was with the governor, and when at or near the head of Win- 
ter Street, saw the Cadets in the middle of the road in Tre- 
mont Street ; that the procession was then walking up Winter 
Street ; that the governor said " this won't do," and turned off on 
to the side-walk, proceeded some way on it, and crossed to- 
wards Park Street church, and at that time he has no recollec- 
tion of being at his side, or very near him, and most have been 
in his rear, because he overtook him afterwards ; that when he 
came up with him on the side-walk in Park Street he walked 
with him up to the State House ; that if Mr Tilden was on 
his side when he came up, he has no distinct recollection of the 
circumstance, and if he pushed him aside in coming up behind, 
it was entirely unintentional, and was probably done by the wit- 
ness's taking his proper position between him and the governor y 
that in respect to the fact stated in the company records, that 
this movement of his excellency was probably by advice of the 
chief of his staff, he could positively declare that his excellen- 
cy did not confer with him upon this subject ; nor did he know 
that Col. Quincy had been despatched with an order to dis- 
miss the company from further service until some time after- 
wards. 

The Judge Advocate, probably considering that this testimony 
of the Prosecutor, was somewhat wandering from the question 
as to what he saw in Tremont Street and was tending rather ta 
vindicate himself, than to convict the Respondent, then puts 
another question, which is, whether he had heard the testimony 
of the Hon. Mr Thomdike and Mr Secretary Bangs, respecting 
the appearance of the company and procession, and if so, whe- 
ther it was correct or not. To which the adjutant genera! 
answers, that in relation to that he should say, that when be 




319 

saw that the governor did not intend to be escorted from that 
place to the State House and stepped aside, that he followed 
him as near as he could without taking particular observation of 
the company ; that he saw no salute and heard no music ; but 
he did not however take particular notice of the company, and 
therefore is not able to state whether the facts testified to by 
them in relation to the Cadets are correct or not. 

After this the judge advocate did not probably think it neces- 
sary or expedient to inquire of the prosecuting witness whether 
the testimony of CoL ^incy as to the appearance of the com- 
pany, with its right by the corner of Winter Street, and its left 
scattering along towards Bumstead Place, was correct or not, 
and so the testimony closes upon this part of the case, after hav- 
ing consumed so much time of the court in the taking of it, that 
even the reading of this summary abstract has occupied more of 
their time, than the Respondent could have wished. 

And what is the result of the whole ? Does it make the 
slightest approach to anything culpable in a military point of 
view on the part of the Respondent ? Does it even exhibit a 
case of very remarkable disorder or irregularity in the evolutions 
of the company ? Does it show that the governor was even 
accidentally obstructed or crossed by a single man under the 
Respondent's conrmiand ? Does it not indicate anything rather 
than an intentional disrespect ? 

It was a scene in the whole, somewhat hurried and confused. 
But the Respondent surely may be pardoned for suggesting that 
the hurry was occasioned by his excellency and the confusion 
by the crowd. In endeavoring to extract the truth out of this 
mass of testimony, it is the duty of the court to reconcile with 
each other the statements of the different witnesses as far as 
possible ; and there is little difficulty in doing so in the material 
parts, having regard to the respective positions which ihey occu- 
pied, and fixing the point of time to which their respective state- 
ments relates, excepting that some parts of Col. Quincy's testi- 
mony are totally irreconcilable with that of all the other wit- 
nesses. 

The real transaction was thus. The company being in column 
near the head of Bromfield's Lane and every man being in his 
place, with one possible but not probable exception ; was 
marched in quick time to near the head of Winter Street, and there 
wheeled or filed, it matters not which, into line, facing towards 
granite range, its right nearly opposite the 1 st or 2d door from 
the comer, its left towards the corner of Park Street and the 
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mall fence, and somewhat thrown back, so as not to present a 
line parallel with the street, but rather standing across it. On 
comparing the testimony in this particular no discrepancy will 
be found. The witnesses who speak generally of the front of 
the company as towards granite range were not inquired of more 
particularly as to the direction of the line. The music did not 
come into line at the same time with the company and the Re- 
spondent takes the occasion to ask whether they were ever known 
to do so ? ' They stood, however, on the right of the company 
extending quite or very near to the corner of Winter Street. 

This formation was completed and ranks opened either just 
before or at the instant the governor turned the corner. There 
is no discrepancy here except in the testimony of Col. Quincy, 
who is at variance with all tlie other witnesses on this point. 
Simpson, the drum major, says that when the governor first 
appeared, the company was about throwing themselves into line ; 
that is, when he first appeared to him, for he, being on the right 
of the whole company, looked some way down Winter Street, 
and saw the governor as he says in the centre of Winter Street 
before he passed on to the side-walk ; just as Mr Thomdike, 
Mr Bangs and the adjutant general coming up Winter Street, 
saw a part of the line of the Cadets in Tremoot Street. Mr 
Tbomdike says, that when he first saw them tbey were in line, 
and as he was some thirty feet in rear of the governor it is pro- 
bable that when the governor and Col. Quincy first saw them, 
and of course when Simpson first saw the governor, the Cadets 
were about coming into line. The governor having gone on to 
the side-walk in Winter Street none of the other witnesses in 
Tremont Street could have seen him of course until he turned 
the corner, and when he did turn the corner, they all agree ex- 
cept Col. Quincy, that the company was in line and at opened 
ranks ; Col. Quincy insists that the men were then and long 
after running up from Bumstead Place, and that the Respondent 
was endeavoring to get them into line, catching them one by 
one as they came up and facing them towards granite range. 
Immediately after they presented arms. All the witnesses of 
the company agree in this, differing only slightly, which iBight 
be expected, as to what point in the line of the company the 
governor was opposite to when the motion was executed. Bra- 
man who was a mere spectator and who had chosen his point 
of view states the same thing. The officers were at their posts 
in front. Simpson says indeed that he saw the Respondent and 
Capt. Sargent in front of the right of the compaoyi but is not 
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sure of the time when he saw them there, and it is manifest from 
the other witnesses that it must have been at the same time he 
first saw the governor in Winter Street while the company was 
forming line, and while the officers were superintending that 
movement. The line being formed, the Respondent passed to 
his post in front of the centre ; so say the members of the com- 
pany. Braman remembers after seeing him near the right to 
have seen him near the centre. One singular coincidence of 
testimony proves that the Respondent was at his post in front of 
the centre before the governor passed. It is this, Braman tes- 
tifies that he saw Col. Quincy speak to one of the oflScers of 
the company but did not observe which, he did not take notice 
enough of him at the time to say whether it was or was not the 
Respondent ; that he was, however, about opposite the centre of 
the company and farther advanced than any other officer and 
nearer the line upon which the governor crossed. Col. Quincy 
proves that the officer thus spoken to was the Respondent, and 
bis position as described by Braman without knowing that it 
was the Respondent, is precisely that which he should have 
occupied. There is some apparent discrepancy resulting pro- 
bably in part from the difierent points of view of the witnesses 
as to the spot where the governor began to cross from the side- 
walk towards Park Street corner. Probably the path through 
the snow ran more diagonally than the crossing stones run, so 
that Braman's description of the governor's course as being 
nearly straij];ht across from the corner of Winter Street to the 
corner of Park Street a few paces only being passed over on 
the side-walk is nearly correct. And this carries him more 
nearly along the line of the company which was somewhat stand- 
ing across the street. In this case he would pass not far from 
the Respondent's position and enable Col. Quincy to speak to 
the Respondent in passing with a momentary pause onfy. 
Braman so describes it, and Col. Quincy himself says that he 
did not wait long enough to hear a reply. In the meantime 
the governor was passing on with great rapidity, so that neither 
the adjutant general or Col. Quincy could keep up with him, 
nor the two sentinels who were detailed for the purpose to over- 
take him, until he reached Park Street corner. 

There is no discrepancy as to these movements. Col. Quin- 
cy's statement being always excepted. While the governor was 
passing the company, Mr Fiske who was some ways in his rear, 
must have turned the corner. There was no crowd, as the 
weight of evidence is, between the governor and the company, 
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for he walked as some of the witnesses expressed it, faster than 
the crowd ; so that the crowd was doubdess between Mr Fiske 
and the company. And here it may be remarked that Mr 
Fiske's testimony as to the company's being in a scattered con- 
didon to the extent that he describes it, seen as it was by him 
indistinctly through the crowd, is perfectly reconcilable with 
the facts. The company acting as a battalion was at open or- 
der ; the front rank consisted of only sixteeaor eighteen men — 
four paces behind them was the rear rank consisting of nearly 
as many — a few paces in advance of the front rank was the 
line of company officers — four in number at intervals of 8 or 
10 feet apart — a pace or two in advance of them again and at 
an interval of some 15 or 20 feet were the two commanders of 
the wings — and a pace or two in front of them again was the 
commander of the whole. This though a perfect military order 
does, nevertheless, from the small number of men representing 
a battalion, exhibit to an unmilitary eye at least something of a 
scattered appearance. Add to this some five and twenty musi- 
cians on the right not in their places, as they never are, the two 
sentinels hurrying after the governor, and a crowd of people press- 
ing in, in all directions as soon as he had passed the company, 
and we shall not think it remarkable that the company seemed 
to Mr Fiske as he approached it in flank and saw it through the 
crowd to be in a scattered condidon. As soon as the governor 
had passed the left flank of the company without acknowledg- 
ing the salute, the Respondent still thinking it his duty to ofier 
the escort, countermarched his company and formed open col- 
umn ; this was the wheeling from the right into the left, which 
Mr Thorndike saw as he entered Tremont Street and in the 

Eerformance of which movement he thinks there was some 
esitation or delay in one or two of the secdons producing a 
Qiomentary separation between parts of the company. This 
also was the wheeling which Mr Bangs saw who came into view 
about the same time. The crowd who had followed the gov- 
ernor haud patsibus equis up Winter Street joining at this time 
with the crowd which is always collected about the band of a 
military company, and the crowd from Tremont Street who 
were running up in all directions, made an amalgamation of 
parties, which unfortunately dismembered the civil procession 
and separated the secretary from die rest of the commonwealth, 
so that the secretary walked alone to the council chamber. 
And all this, which takes up some time in the description, was 
the work of a moment. The company presented arms, dioul* 
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dered arms, closed ranks, faced to the right, countermarched to 
the left and broke into column, to say nothing of the move- 
ments of the procession, and of the two sentinels, and the three or 
four several crowds, all in the brief instant of time during which 
a very fast walker can pass from the corner of Winter Street to 
the corner of Park Street. So that it is not wonderful if there 
seemed to be some little hurry and confusion, especially to one 
who was himself moving or moved in the midst of ft. 

We have no difficulty then in reconciling the statements of 
all the other witnesses ; but we confess that we are utterly un-* 
able to do so with Col. Quincy's. 

When he states for instance that at the time he delivered bis 
excellency's message to the Respondent a considerable num- 
ber of the privates had not reached their stations in line, and 
that the Respondent was then endeavoring to form them as they 
came up, that the rear of the company coming up crossed the 
governor's path as he passed over to Park Street and turned 
him out of it ; that the men were not marching, but some walk- 
ing and some running, evidently hurrying into line, and that a 
considerable number of the company appeared to him to be as 
far off as Bumstead Place, it is not only impossible to recon- 
cile these statements with those of any other witness in the 
case, but it is extremely difficult even to trace out the fact in 
the actual state of things which operated upon his senses, 
upon which at the same time his imagination operated in some 
dreamy state of existence to conjure up this vision. No other 
man is found in the whole community who saw any such things* 
Every man of the company stands ready to swear and as many 
as human patience would permit us to examine have sworn, that 
they were severally and respectively in their places in line and 
so presented arms when the governor appeared in Treraont 
Street, and at no time crossed his path. These witnesses can- 
not be mistaken as to where they themselves were. They say 
also that the rest of the company were in line and did not cross 
the governor's path. The Hon. Mr Thorndike says they 
were in line when he first saw them and that was while he was 
yet in Winter Street. Austin and Tilden in attempting to over- 
take the governor passed along the whole front of the company 
and round the left flank ; they say there was nobody between 
them and the company ; the Hon. Mr Thorndike says that the 
whole space in front of the company at that time was unoccu- 
pied ; Austin and Tilden, therefore, had a perfect view of the 
whole company and they severally swear that it appeared to 
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them in perfect order, that they saw no man out of place, that 
the governor passed clear by many paces of the left flank of 
the company, that they saw no man cross him, and following 
him as they were, it is utterly impossible that any man in uni- 
form should have crossed his path without their perceiving it. 
There was nobody from the company to cross his path, the 
men having previously gone into line and the left of the line 
not extending to the crossing path. Braman, a disinterested 
spectator, engaged himself in none of the movements, standing 
in a convenient position to see the whole, and having no other 
object in view than to see the whole, describes the whole posi- 
tion precisely as the several witnesses of the company had de- 
scribed the parts which came under their personal observation. 
These 20 men or more cannot all be mistaken ; they cannot be 
supposed to confederate in falsehood. Col. Quincy then must 
be utterly mistaken and his testimony being thus weighed down 
by the Respondent's witnesses, what does the Prosecutor bring 
up to support it ? First, Mr Thorndike, who contradicted it by 
showing that the company were in line before the governor turned 
into Tremont Street, and in no disorder, he saw none, until he 
saw the wheeling which he speaks of, and which was a wheeling 
by files, or countermarching as it is technically termed, which 
was after the governor had passed the left and in which move- 
ment he saw only a trifling irregularity. Secondly, Mr Bangs, 
who saw nothing but the crowd ? And thirdly, the adjutant 
general, who must have seen all there was, who is asked ex- 
pressly to tell what he did see, and tells nothing that corrobo- 
rates the testimony of Col. Quincy, or helps the cause of the 
prosecution in a single particular ? 

Col. Quincy therefore stands without support anywhere, con- 
tradicted everywhere, in this part of the case and the only solu- 
tion the Respondent and his counsel have been able to give to 
the error, was that the whness has confounded in his mind the 
countermarch which was made, just as the governor passed the 
left, and which, somewhat irregularly executed by a delay in the 
rear sections, repaired of course by running to regain their 
places, and which mistake the Respondent was endeavoring to 
rectify, with the idea of an endeavor to form the rear in line ; 
that be saw the two sentinels, Tilden and Austin, near the gov- 
ernor, perhaps met them as they came back froni Park Street 
comer hastening to resume their places and perhaps took them for 
some of the rear of the company running up into line ; but what 
he saw over in Bumstead Place which looked like a considerable 
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number of the company, the Respondent is at a loss to imagine, 
unless it were an atmospheric illusion upon the principle which 
turns the image of one's own frigate painted on the clouds into 
the phantom of a flying Dutchman. 

The Respondent has too much respect for the members of 
this court to ask them whether they can upon their oaths and 
their consciences find him guilty of anything upon the evidence 
under this unfounded and frivolous charge. 

The Complainant's own witnesses testify that they saw nothing 
in the conduct of the Respondent or his corps, indicating any 
other design than to receive the procession at the head of Winter 
Street with honor, and thence to escort it to the State House. 
Not a man can the prosecuting officer find who imagined any 
other intent. There was no unmilitary and disorderly running 
through the streets. There was no attempt to form the com- 
pany in front of the governor, thereby impeding him and obliging 
him to change his course. 

The company were, where they had a right to be, in one of 
the public streets, not obstructing it, but leaving ample room for 
others, not there for an improper purpose, but to ofifer an escort 
of honor to the commander in chief. The governor arrived on 
the spot and seeing the company, endeavored to avoid it, though 
whether he was first induced to deviate from that venerable 
custom of the government on days of General Election so indus- 
triously proved, of walking in the middle of the street by the 
sight of the company, or the sight of a formidable snowbank, 
appears doubtful upon the evidence. At any rate he moved on 
to the cleared sidewalk and passed wholly beyond the company 
before he met with any obstruction. If he afterwards met any, 
it was not from men under the command of the Respondent ; 
and if the procession was broken up it was not by the company 
but by the multitude. The Hon. Mr Thorndike is the only 
witness who speaks of being checked by the movement of the 
company ; and how did that happen ? He did not follow the 
governor but thinking he could pursue a more direct course 
attempted to pass in front of the company at the moment they 
were executing their countermarch. If he had not previously 
left the procession he would not have been interfered with by the 
company ; and he saw nothing in the movement " highly disre- 
spectful " either to himself or the commander in chief. But it 
is complained that the Respondent did not at that time make 
any explanation of his previous neglect, or offer any apology, or 
ask permission to take up the escort. Did his excellency then 
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doubt for what purpose the company were then and there drawn 
up ? It would be strange if he did when not a witness is found 
who did not consider it a tender of an escort. Could an escort 
have been tendered in any more military and ofScerlike mode, 
than by drawing up the company to present arms to him as he 
passed ? And as for explanation or apology, what opportunity 
was there for that, when his excellency instead of pausing to 
acknowledge the salute or to receive a communication passed 
by, looking neither to the right nor to the left, with such hasty 
strides that his staff could not keep up with him and the senti^ 
nels detailed to protect him from th^ crowd, coAld not for some 
time overtake him. 

If therefore confusion ensued and his excellency or others of 
the procession were put to inconvenience by the crowd, the 
Respondent asks whether it was not owing to his excellency's 
haste and his refusal to accept the escort, and whether all the 
inconvenience would not have been avoided by a contrary 
course ? It was when his excellency was seen to pass the com- 
pany without notice, and the company "were seen vainly endea- 
vonog to furnish him with an escort, that the multitude shouted 
and rushed in, to follow the movement and see the consequen- 
ces. The Respondent would not be understood by these re- 
marks as meaning to throw blame on his excellency for the 
course which he thought fit to pursue, but to put the plain truth 
before the court in such a light that they may see that it was not 
owing to any improper act of the Respondent or of the men 
under his command if disaster befel the procession of the civil 
authorities. 

But time enough has been occupied with this part of the case, 
and the Respondent proceeds to consider the 3d and last 
specification of the dd and last charge. 

It is, that the Respondent being under the orders of Dec. 24th, 
and having reported in obedience thereto, and having taken up the 
escort as ordered, and having conducted the procession to the Old 
South church, and having departed therefrom, and having neg- 
lected to return in season to receive the procession again and con- 
duct ti back, and having intercepted and impeded the governor, 
Sec, on their return as in the first and second specifications of 
this charge is set forth, was, while so intercepting and impeding 
the governor, fee, informed and ordered that his excellency had 
no further orders for him ; yet, after receiving said order and 
after the governor and suite had passed the company, the Re- 
spondent marched his company up Park Street dose behind the 
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governor to the State House, and there formed line as if not dis- 
missed from duty, and then without making any explanation^ or 
offering any apology for his disrespect and neglect as aforesaid, 
or even asking permission so to do, in contempt of the last order, 
sent his adjutant up to report for further orders ; all which 
was highly unmilitary and disrespectful and subversive of good 
order and discipline. 

The gravamen of this charge is, contempt and intentioncd 
disrespect. The fact alleged as constituting it, is that the Re- 
spondent being informed in the street that his excellency had no 
further orders for him, nevertheless marched his company up 
Park Street, and sent his adjutant to report that he was ready 
to receive further orders if any there were. The matters of 
aggravation are, that he marched his company close behind the 
governor, and that he did not at that time make any explanation 
or offer any apology, or even ask permission so to do. 

If the acts here charged to have been done, were not done 
from the motive alleged, they are totally immaterial to the 
complaint. Where is the military offence of marching up 
Park Street even near to the person of his excellency, and 
sending an orderly officer to inquire whether there are further 
orders or not, after a previous informed intimation in the street 
that there were none, unless this were done in the spirit of 
contempt and insubordination ? Whether this was the motive 
of the Kespondent or not, the court will judge upon a general 
view of the whole case, to which the discussion of this subject 
belongs, under which it will be more conveniently considered 
than under this particular specification of charge. 

Under this however it will be proper first to consider what 
the evidence is, bearing directly upon the matters here charged. 
The only witness to prove the Communication from his excellen- 
cy to the Respondent in Tremont Street is Col. Quincy, whom 
we have before seen to be most inaccurate in his recollections 
of the events and orders of the day. But on the present point 
there is no witness to control or contradict him ; the only par- 
ties to the transaction being Col. Quincy and the Respondent 
himself, who cannot be a witness in his own cause. We must 
therefore examine the testimony of the witness here by itself, 
gathering such light as we can collaterally, from the known 
facts and circumstances of the case. 

The witness states that while the Respondent was endeavor- 
ing to form his men in line near the head of Winter Street, he 
carried by directicMi of his excellency, a communication which 
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he delivered to the Respondent in person, slating, " that the 
governor had no further orders for the Cadets that day." On 
cross examination he stated that the words were " the governor 
has no further orders for you," or to that effect ; he is positive 
that he used the words " has no further orders for you ;" and 
on a subsequent examination he says that his excellency's words, 
as near as he remembers, were, " Tell Col. Winthrop I have no 
further orders for him ;" so tliat the witness, notwithstanding the 
memorandum which he made in the council chamber and which 
he says he had before him when he testified, does not entirely 
agree with himself as to the exact words used. 

He states that at the time he delivered the message, the Re- 
spondent was endeavoring to form his men in line as they came 
up. In this respect he has been shown to be entirely mistaken. 
He states that the Respondent was facing his company, and 
with his back towards granite range, that he passed between 
him and the company, and faced him as he spoke. This would 
have brought him facing towards Braman. Yet Braman testi- 
fies that he saw him speak to the officer ; that the officer was 
facing towards granite range, that Col. Quincy passed in front 
of him, and as he passed, turned and spoke to him, so that his 
back was towards Braman. 

He is asked whether he is confident that the Respondent 
heard and understood him. He says that he has no doubt of 
it. It is going a good ways to undertake to answer not only 
for what another heard but for what he understood ; especially 
if engaged as he says in superintending a hurried formation of 
his men. And yet while he says that he has not the slightest 
doubt that the Respondent heard and comprehended the order, 
he admits that the Respondent made him no reply, and that he 
himself did not wait long enough to hear one. And again, when 
asked what he understood to be the object of the subsequent 
inquiry made by the Respondent's adjutant at the council cham- 
ber, he answers " nothing, except to know whether there were 
any further orders for the company. I did not suppose there 
was any sinister object ;" and how then, if he believed that to 
be an honest inquiry to know whether there were any further 
orders or not, can he say that he had or has not the slightest 
doubt that the Respondent heard and comprehended the order 
as he comprehended it? He has told us what he understood 
by the order. He understood that it was his excellency's inten- 
tion to dismiss the company altogether for that time, and to 
have no farther communication with them as a corps that day. 
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He says he has no doubt that the Respondent so understood it } 
and yet he says he has no doubt that the whole object of the 
Respondent in sending up to the council chamber, was to know* 
whether this were so or not. And if he and his excellency 
then understood that the company had already been clearly 
and unequivocally dismissed, is it not extraordinary that neither 
of them should have so said to Capt. Sargent when he made 
the inquiry, and that nothing should have been said indicating 
surprise at so unlooked for and so disrespectful an intrusion. 

If the object of the Respondent in sending his adjutant to 
the council chamber was as the witness himself believes, simply 
to inquire whether there were any further orders for him or not, 
it is the best evidence in the world, that the Respondent did not 
understand the previous communication as the witness supposes 
he did. If the object was as the specification supposes, to 
exhibit contempt and disrespect towards his excellency, one 
would think the Respondent might have devised some less 
ambiguous expression of it than that. The inference that he 
acted from such a motive without better evidence of it, than is 
to be found in this specification and the facts proved under it 
is neither more nor less than ridiculous, and without a motive 
to point it : the charge is neither more nor less than frivolous 
and vexatious. 

But it is alleged as matter of aggravation, that the Respond- 
ent not only committed the heinous act, of sending up his adju-' 
tant to inquire if there were any further orders for him or not, 
but (hat he did so without making any explanation, or offering 
any apology, or even asking permission so to do ; and this is 
charged as constituting or aggravating a military offence. It is 
the duty of an officer doubtless to make explanation of his 
military conduct to his superior when required so to do. But 
how was the Respondent to know that an explanation was de- 
sired at that particular time, without an intimation to that effect ? 
If a military explanation was looked for, had he not a right to 
expect that his orderly would have returned charged with a 
summons for him, to appear for that purpose personally in the 
council chamber. And when dismissed without further orders, 
especially after the refusal of his excellency to acknowledge 
the salute of the company or accept the services of the sentinels 
detailed to protect him from the crowd ; was he not bound to 
consider, as his arrest closely following without any inquiry into 
the cause of the accident subsequently proved, that his excel- 
lency was not desirous to receive a personal explanation, or at 
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least Dot desirous to receive it at that particular time ? Was 
it his military duty as an inferior officer under these circumstan- 
ces to have intruded himself unasked into the council chamber, 
and to have forced an explanation upon his excellency, whether 
he desired it or not ? 

As to the not offering an apology or asking permission so to 
•do, the Respondent will presently consider that subject more at 
length. For the present he contents himself with considering 
it strictly in connexion with this specification ; and respectfully 
insists, 1st. That the not making of an apology to a superior 
officer, may he very uncivil, but is in no respect unmilitary ; 
it is not an offence triable by Court Martial. 2d. As matter 
of military etiquette, his excellency had already refused to re- 
ceive the most military form of apology which an officer could 
offer when he refused to acknowledge the salute of his corps, 
and the Respondent had no reason therefore to suppose that a 
personal apology at that particular time would fare better. 
3d. If the Kespondent was bound to have made a personal apolo- 
gy, he was not bound to make it at that particular time. He was 
then in command of his company, and as an officer, should have 
sent his adjutant to report his readiness to receive further orders. 
In a military point of view he had no right to leave his com- 
mand without an order so to do for the purpose of making per- 
sonal apologies. The lime for him to have done that, would 
have been some reasonable time after he was dismissed from 
further orders, and after he had himself dismissed his command. 
But whatever he might have done in that respect under other 
circumstances, he was very speedily not only relieved from the 
obligation, but debarred from the exercise of the right of mak- 
ing an apology by his excellency's order for his arrest, made 
known to him within an hour or two after the dismissal of his 
men. This subject has been already considered. 

The Respondent therefore confidently relies upon the posi- 
tion that if he has not been guilty of disobeying any order 
alleged to have been broken in the specifications of the 1st 
charge, nor of neglecting any duty as set forth in the specifica- 
tions of the 2d charge, nor of any unmilitary and unofficer- 
like conduct by reason of the matters set forth in the 1st and 
2d specifications of the 3d charge, he cannot lawfully te 
found guilty of such misconduct by reason of any matter 
alleged and proved under this 3d specification of the same 
charge. 

Having thus gone through the several specifications of charge, 
and applied the evidence to show how far it falls short of prov- 
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iDg them as they are laid, the Respondent now asks the atten- 
tion of the court to a view of the case wholly unconnected 
with any technical objeciions. He asks the court now to forget 
the precise allegations of the charges, and to view the conduct 
of the Respondent as if they were now sitting not as a court 
martial, bound to 6nd the Respondent guilty of those precise 
charges on proof strictly applicable to them, or to acquit him; 
but as if they were sitting here as a court of inquiry, to investi- 
gate the whole conduct of the Respondent and to determine 
whether the evidence is sufficient to put him on trial, to deter- 
mine not whether charges made against him are proved, but 
whether his conduct has been such that any charges could be 
framed, however skiIfuIly,on which he ought to be held to answer. 
And here the Respondent cannot avoid expressing his satisfac- 
tion that such an interval has taken place by the adjournment of 
the court as enables them to look at the merits of the question, 
wholly unaffected by anything which has occurred before or 
on the trial except that which is recorded as the basis of their 
judgment. The court may more easily now discharge the im- 
perative duty of disregarding all considerations, which do not 
appear as a part of their recorded proceedings. If prejudice bad 
been excited by rumors of disrespectful conduct on the part of 
the Respondent, of which no proof has been here ofiered, that 
prejudice now has subsided — a full and even tediously minute 
mvestigation has been made into the whole conduct of the Re- 
spondent on the day in question, and from the trifling nature of 
some of the allegations, and the great pains that have been 
taken without success to prove them against the Respondent, 
the court may well believe that nothing which could have a 
tendency to convict him of any offence has been omitted by the 
diligence of the Complainant. 

The Respondent stands charged before the court, with 
much which he might very safely admit to be true ; and per- 
haps his unwillingness to admit anything contrary to the truth, 
has given to those minor accusations their only importance. 
The Respondent feels that he has here one matter to answer 
before the court and one only. He is not disposed to deny 
that it is a matter for which he is bound to answer : with 
what solemnity of form, however, and whether before this tri- 
bunal in the first instance, or whether the inquiry might have 
been made equally well without so much inconvenience to 
the public and to himself, is a question on which he presumes 
not to judge, and which certainly he shall not make the su&ject 
of any complaint It is enough for him that he has a good 
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answer, and be makes it as cheerfully before an independent court 
of his brother officers, as he would have made it to his excellen- 
cy himself if an opportunity had been alSbrded. And before 
entering upon an examination of the transactions which are th^ 
foundation of this inquiry, the Respondent begs leave to make 
a few remarks on the general principles on which officers of 
the militia ought to be holden amenable to courts martial. 
There never was a time when such considerations were more 
necessary. The whole system of militia discipline has just 
escaped abolition by the legislature ; and it cannot be denied 
that there is a strong and growing excitement against it, through- 
out the whole country, at the very moment when loud threats 
of rebellion and disunion are sounding like distant thunder in 
our ears, and the wisest men amongst us cannot disguise their 
apprehensions of the worst consequences. At such a crisis to 
proclaim to the factious that we are abandoning the discipline 
of the militia, which alone can give any efficiency to its organi- 
zation, seems little short of that madness which goes before ruin. 
But such is the wish of the people of Massachusetts, as strongly 
expressed by the popular branch of the legislature, and the cause 
of It can be found in nothing but in the burdensome forms by which 
a vain attempt is made to assimilate this necessary part of our civil 
institutions to the practices of a standing army. It may gratify 
B puerile pride to insist on that ceremonious performance of 
duties of mere etiquette, which necessity has alone established 
In regular armies, but the exaction of it is entirely foreign from 
the true purpose of the militia system. That purpose is solely 
to put the citizens into a state of preparation to become sol- 
diers at the shortest notice, and all military requisitions upon 
them for any other object, are unwarrantable burdens. It is, 
as the Respondent has had occasion before on a preliminary 
question, to insist, a service of pure utility^ which is required 
and authorized by the constitution and laws of the States as due 
from the militia. And as nothing beyond that can with propri- 
ety be required, by commanding officers, so those under their 
command cannot properly be called to answer to a court martial, 
for the omission of an3rtbing which is not essential to that end. 
The Respondent, stands here arraigned, among other things, for 
a breach of military etiquette, " all which conduct," says the 
conclusion of one of these specifications, " is unmilitary, un- 
officerlike and contrary to the rules of military etiquette and 
proprie^," " and has a tendency," says another, " to bring the 
militia into ridicule^ and the military forms and ceremonies of 
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the governmeDt on the day of General Election into contempt." 
This kind of complaint proceeds on very erroneous views of 
the true object of the militia service. If the rules of mere 
military etiquette are to be the standard by which the conduct 
of its officers is to be judged, if courts martial are to be made 
courts of " military forms and ceremonies" and their mem- 
bers are to be called from their daily occupations to inconvenient 
distances at a great expense to the public, lest the annual parade 
on the day of General Election should fall into ridicule and 
contempt, however much such an event is to be deprecated, the 
sober calculating people of this commonwealth cannot be slow 
to find out that the object to be gained is not worth the cost of 
the means. If the preservation of these " rules of military 
etiquette," and of these " military forms and ceremonies," is 
really an important part of a system which cost so much 
time and money to support it, it is not to be wondered at, that 
those who receive none of the homage of these forms and cere- 
monies are tired of the trouble of maintaining them. And if 
gentlemen \vho incur the labor and expense of the offices in 
the militia, are to be degraded by a conviction of unmilitary 
and unofficerlike conduct for the neglect of mere etiquette and 
ceremony, such offices will soon fall into the hands of those who 
have neither character nor honor to lose ; who, however perfect 
they may be in " the rules of military etiquette" and the " milita- 
ry forms and ceremonies of the day of General Election" or of 
any other day, will carry with them very little of that influence 
of character and personal respectability which has thus far sus- 
tained the reputation of the militia of Massachusetts. It is not 
denied that a strict system of subordination and respect while 
on duty is essential to the very existence of the militia, that the 
wilful or negligent disobedience of orders when lawfully given 
and on a lawful occasion, or of duty plainly pointed out, is justly 
and necessarily punishable; nor that any such conduct m the 
performance of duty as marks a gross want of the knowledge 
of military matters which may be fairly required even of a mili- 
tia officer, much less that any conduct in the performance of 
duty which would on other occasions degrade the character of 
the individual exhibiting it, should be followed by military cen- 
sure. But to cases of this nature clearly developed, the juris*- 
diction of militia courts martial is to be strictly confined. The 
moment they attempt to pass beyond them and to adjust the 
personal controversies of individuals, or to enforce the observ- 
ance of the mere formalities and ceremonies of parade, they 
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enter upon ground which they cannot be expected well to un- 
derstand, and leave behind ihem those considerations of utility 
which alone make the system respectable in the eyes of respect- 
able men. 

The court must be well satisfied from what has been said that 
this is no case of breach of orders. It is therefore quite imma- 
terial to inquire in the view of the case now proposed to be taken, 
under what orders, if any, the Respondent acted. Though it may 
be worth while to remark that no breach even of the most express 
orders, can subject an officer to censure, unless where it has 
been occasioned by wilful disobedience or culpable neglect. 
And the Respondent here begs leave to impress it on the minds 
of the court that the proper object of their inquiries is as much 
the motives which led to the conduct complained of as the con- 
duct itself. He is charged with wilful and contemptuous 
conduct, and although it has been suggested that these are mere 
words of form, the Respondent wholly denies the truth of such 
a suggestion. They are most substantial and necessary words, 
necessary to be used, and necessary to be proved. This is a crim- 
inal proceeding against the Respondent, and like all other crimi- 
nal inquiries to be determined by the intent of the party. If the 
court find the facts charged to be true, and that they occurred 
irom the motives of wilful contempt and disobedience to which 
they are ascribed by the complaint, it will undoubtedly be the 
duty of the court to convict the Respondent ; but if the proof, 
either of the fact or of the intent, fails, the charge fails altogeth- 
er. Suppose the court are satisfied by the evidence that every 
fact charged here is true. Suppose they find it true that the 
Respondent marched his company from the meeting-house door 
without leave, but without any intent to withdraw them from the 
further service of the day, or to exhibit any disrespect to the 
commander in chief, would that be a sufficient cause to convict 
the Respondent ^on any of these charges ? Suppose it to be 
true that he left the governor to wait at the meeting-house the 
full time alleged by Col. Quincy, but that it happened acciden- 
tally and by no intentional disobedience or negligence ; can you 
convict the Respondent on any of these charges ? Suppose it to 
be true that in his earnestness to repair the accident he hurries 
,bis company up Bromfield's Lane even in the most unmilitary 
manner. Suppose the men had left their ranks and hurried 
each by himself to Tremont Street and there formed and in due 
order, or even in such imperfect order as the haste of the mo- 
Aient permitted, to receive the governor on his way and offer 
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to escort him. If all this, however irregular, was done in good 
faith, and with a sincere desire to show respect and not disrespect 
to his excellency, is it to be pretended that the officer can be 
found guilty nnd punished? Cruiltyofwhat? Guilt implies 
a design to do wrong, or a wilful neglect to do right. If an 
officer of the militia is to be found guilty of unmilitary and un- 
officerlike conduct, simply upon the fact that his command is 
at any moment on the march or on parade not in strict military 
order without proof of culpable intent or negligence on his part, 
is there an officer in the whole militia, nay, is there an officer in 
the army that is not constantly obnoxious to it ? The court 
will undoubtedly perceive that what is really the whole substan- 
tive matter of these charges, though the Complainant calls it 
mere matter of inducement, is the intent with which the acts 
specified were done or omitted. The Complainant probably 
has not so far forgotten his early pursuits as not to know, that no 
indictment for a crime is good at law, which does not allege a 
criminal intent, even where the offence charged is one of those 
moral delinquencies which the law calls malum in se. To sup- 
pose that the intent is mere matter of inducement, where the act 
complained of is one which derives its whole criminal charac- 
ter from the direct injunction or prohibition of law, and is in itself 
of a perfectly innocent character, is a doctrine as new as it is 
dangerous, standing upon the authority of the Complainant 
alone, and not likely to be adopted by the court under the ad- 
vice of the learned judge advocate. It has already been re- 
marked that the Respondent feels that he has one thing and 
that only to answer before this court ; and that is, his omis- 
sion to be in readiness at the church door to receive the 
procession at the precise time of the close of the services. 
This is the only fact charged which he considers at all material 
for him to answer ; all the others have died a natural death in 
the course of the examination ; they have been shown to be as ut- 
terly unfounded in truth, as they strc trifling if true. But that the 
court may come to the examination of ihe main point, with the 
more confidence that it is the only point, the Respondent will 
briefly examine the other allegations. And it will be difficult 
to do so, without expressing some indignation at such an attempt 
to oppress and bear down the Respondent by a multitude of 
groundless accusations, in hopes that the number of them might 
stand in the place of proof. Facts are charged against the Re- 
spondent as distinct offences, which any man of the least mili- 
tary knowledge must well know, if proved, are wholly immateri- 
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a). Facts for which, however well proved, if a court martial in 
the regular army and in actual service should convict and pun- 
ish an officer, every member consenting to the sentence would 
be immediately liable to an action in a court of law for a wanton 
abuse of power. 

The first charge upon the Respondent in the order of events, 
is, of this character. It is to be found in the 3d specification 
of the 1st charge. It is, that after delivering the escort at the 
door of the church, the Respondent was on the march with his 
said company away from. said meeting-house without leave, and 
the same accusation is repeated in the 1st specification of the 3d 
charge. Such serious attempts have been made to prove this 
on the Respondent, as show that this was not reckoned by 
the Complainant, like the whole intent and motive of the Re- 
spondent, mere matter of inducement, but a substantive charge. 
Now suppose it to have been true in point of fact (as it is 
proved by unquestionable testimony not to have been,) would it 
or would a hundred such things put together be worth a mo- 
ment's consideration ? There was not even the least impropri- 
ety in it. The procession had been delivered ; it was well known 
that they were then to attend divine service ; it was no part 
of the duty of the Cadets to wait before the meeting-house, 
nor to go into it ; they were to escort the procession there and 
back again and do nothing more. The whole evidence proves 
that the orders given at the church door are unmeaning formal- 
ities, because they are never given as they are expected to be 
obeyed ; to report in half an hour or in an hour equally means, 
according to the testimony of the Complainant's witness, to be 
ready at the conclusion of the services, whether they last a half 
an hour or two hours, to escort the procession back, and it cer- 
tainly means nothing more. It would be difficult to bring the 
obligation to wait for such an order within even the '' rules of 
military etiquette and propriety," uncertain as they are, and 
though it may be one of the " military forms and ceremonies of 
the government on the day of General Election," it is one to say 
the least of it, of very little importance, and not likely to be 
brovght into\contempt and ridicule by the breach of it. Again, 
it is alleged against the Respondent, that he made no report on 
his return to the church at the expiration of the half hour. 
Now this means something ; it is either put into these charges 
as a real delinquency of the Respondent, or it is put in for a 
much worse purpose. And how was the Respondent to avoid 
this accusation ? How was be to do the duty and obey the 
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order which he is here charged to have neglected and disobey^ 
ed ? Obviously there was but one way, and that was to send 
Capt. Sargent clattering up the broad aisle in the midst of prayer 
or sermon to present his sword to the governor or to Col. Quin- 
cy, and to inform them that the Cadets were awaiting orders ; 
a measure certainly equally as well adapted to the edification of 
the congregation and to preserve the " military forms and cere- 
monies of the government on the day of General Election from 
falling into contempt and ridicule." If the Respondent had 
obeyed this order in the only way in which it could have been 
literally done, it would have furnished the Complainant with mat- 
ter for a specification not easily answered, and yet the neglect to 
do so is now one of the charges against hhn. If the Complainant 
answers that this is mere matter of inducement, the Respondent 
asks to what is it an induction ? If it is an induction to nothing, 
if it leads to nothing, as it clearly is nothing in itself, then the 
Respondent asks why was it inserted in the charges, but to 
multiply accusations that were neither relied on, nor expected 
to be proved, in the hope that being accused of much, the Re- 
spondent might be judged guilty of something. We now come 
to another accusation much insisted on in evidence, and which 
the Respondent cannot but feel to be as unjust as it is unfounded. 
The charge of a disorderly and unmilitary manner of running 
through the streets results from the whole evidence, and with- 
out any contradiction, in a march at double quick time, in the 
manner authorized and required to be taught and practised by 
the regulations for infantry, at a time when the Respondent was 
exercising a separate command, and for the very purpose for 
which such a movement is ordered. The mode oi executing 
this, whetlier by files or in open ranks of sections, or in any 
other manner, is a question of mere discretion under the cir- 
cumstances, if the uncontradicted testimony of experienced 
officers of the army is to be credited, and the movement itself 
is a perfectly proper and usual one, either to arrive on parade, 
to engage an enemy, or even to escape the severity of the 
weather according to the same testimony. Two men lagged 
behind for a short distance on the slippery ground (as Gen. Mc- 
Niel testifies, always is the case with some even on a slow march,) 
and joined the company at or before the halt in Tremont Street. 
This is the whole evidence on this point. And now the Re- 
spondent asks again, why is this charge made against him ? 
This cannot be called matter of inducement, and to say that it 
is completely refuted by the evidence, is saying far less than the 
43 
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truth. It has never been put in a condition to be refuted. 
There is not a pretence that it is true as a proper matter of 
charge, or as anything but an exercise of the company in a 
requisite and necessary part of infantry drill ; and a movement 
usual on . such occasions among the best disciplined troops. 
Now the person virho preferred thb charge, either knew the 
facts or he did not. If he did not, it was either because he 
was not informed at all about them, or he was misinformed. 
If he were not informed at all he was guilty of gross negligence 
and injustice in making the charge without such information ; 
if he were misinformed, why is not the informer brought here 
as a witness to support the charge ? If he knew the facts, 
there is another dilemma for him ; either he did not know what 
is unquestionably true, that the subject of the charge was a 
perfectly correct military movement, a part of the regular infan- 
try drill, (and of such ignorance it is impossible to suspect any 
person with whom this charge could have originated.) Or 
the charge was wilfully made with the knowledge that the Re- 
spondent had been guilty of no such offence ; a matter equally 
impossible to be suspected. But how the Complainant is to 
escape without falling on one of these conclusions, is a difficul- 
ty which the Respondent is not called upon as part of his defence 
to solve. 

The next of these accusations, is that most extraordinary 
one of intercepting and impeding the governor and the proces- 
sion in their course to the State House. Without repeating the 
manifest failure of the evidence to prove that fact, as well as 
the supposed disorderly state of the company at the head of 
Winter Street, (a matter by the way nowhere alleged in the 
specifications, and therefore, if true, wholly immaterial ;) what 
is the substance and meaning of this charge ? Suppose it were 
true, as Col. Quincy alone has stated, and certainly must have 
dreamed, that in hastening into line, some of the members of 
the Cadets had intercepted his excellency, and actually caused 
him to turn aside from his path ; is the Respondent to be held 
personally responsible for this without any proof that it was by 
his encouragement, permission or defalilt? Is the captain of a 
company to be answerable before a court martial for every irre- 
gularity committed by one of his men } Is it not necessary to 
connect such a fact in some way with the personal conduct of 
the Respondent ? Does it not all come at last to the question 
with what motive was the Respondent hastening to intercept 
the governor ? Whether it was with a view of repairing an 
involuntary error, or of insulting and jostling him in the crowd ? 
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As to the mere fact independent of the motive, tlie Respondent 
is incapable of imputing to his excellency any feelings which 
could make it in his eyes an offence, to come accidentally in 
contact with his person, even on such a public occasion, still 
less that it could be his wish to visit it on an individual who had 
no personal agency in it, by a measure adopted hours after any 
momentary irritation roust have subsided. 

The remaining facts of which the Respondent is accused, are 
of a like nature ; reprehensible, if intended as disrespectful, but 
certainly not such as carry in themselves any intimation of such 
a motive. Marching up Park Street in rear of the governor, 
and sending up his adjutant for orders, as mere facts, are not 
worth discussing ; and whether they proceeded from a disre- 
spectful feeling and were intended to exhibit it, must be judged 
by the manner in which these acts were performed and from the 
whole tenor of the Respondent's conduct on that day, and to 
that inquiry the Respondent will now ask leave to direct the 
attention of the court. And if it shall turn out on that examina- 
tion plainly and manifestly that there was no appearance of 
intentional disrespect in the conduct or manner of the Respon- 
dent, and that not even one of the witnesses of the Complainant 
including the Complainant himself thought so at the time, or 
testifies so now, then the Respondent asks the Complainant 
what motive led to the suggestion of these charges, which can 
be here avowed and defended ? Now follow the Respondent 
from the moment he makes his first appearance at the State 
House at noon, until he is finally dismissed at the same place, 
and what evidence of any want of respect for the executive 
does it exhibit. The Prosecutor is bound to make out in justi- 
fication of his charges, a case of more than mere suspicion, but 
he is defied to produce even sugh a suspicion entertained at the 
time, or the slightest cause for it since. After incurring great 
expense and taking unusual pains, first to hasten the transmission 
of the general order, sending out his own company orders in 
anticipation of it, and next in procuring by his personal solicitation 
and with great difficulty a respectable number to escort the gov- 
ernor. The Respondent first presented himself and his company 
to his excellency by invitation at the council chamber. Is there 
suggestion of any but the most respectful conduct there } Not 
the slightest. The Respondent then did not enter upon the 
day's duty with any intention to insult the executive. When 
was the offence given or imagined, that called up such an un- 
worthy feeling as the Complainant ascribes to him i 
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When the procession was ready to move, his excellency, in- 
stead of being received with the stinted courtesy which such a 
feeling would have dictated, was saluted with more than ordi- 
nary marks of respect. By the express orders of the Respon- 
dent as testified by the drum major, he was received with a 
full march from the band, instead of a suigle strain as had been 
usual. Did this look like intentional disrespect ? The proces- 
sion was escorted and delivered at the church with the usual 
honors, and though the weather was intensely cold not a jot was 
abated of the customary forms. From the door of the church 
the company was moved just so far as to relieve the men from 
standing in deep snow, and then halted to receive the further 
orders of the governor. From that time until the close of the 
services, nothing occurred that can have any bearing on this 
question. That proper and usual precautions were taken to be 
ready to receive his excellency at the church has been already 
and will be further shown on other points of the defence. What 
is the next act of the Respondent after being notified of the ap- 
proaching close of the services ? An instantaneous movement 
without even waiting for the men who had left their ranks ; a 
forced march to the church, just avoiding the unmilitary offence 
of double quick, although there was no reason to expect that 
such haste would be necessary. Was this the anxiety of disre- 
spect ? Did the Respondent thus hurry forward that he might 
be in time to insult the govemer as he left the church, or that 
be might not by any accident fail to render him the usual honors 
of the day ? Arrived at the church he found the governor had 
just left it. Here then was the occasion, if any, on which the 
feeling of resentment and disrespect might be supposed to have 
arisen in the breast of the Respondent. Though less than one 

Siarter of the usual time had intervened between the end of 
e sermon and the close of the services, and though his excel- 
lency well knew that the intensity of the cold was such that a 
long exposure to it might have been fatal to frames like those of 
many who had volunteered to do him honor ; he found that his 
utmost diligence and haste had been anucipated by the rapid 
movement of the governor which had left him in a mortifying 
state of delinquency. If the Respondent was capable of the 
feelings and motives ascribed to him by the Complainant, was 
not this the moment when they would have been displayed in 
some look, word or action, which might have been proved to the 
court i Would he not, if he had allowed himself to be influenced 
by such feelings, have lumed on his heel marched his company 
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to their armory and left the governor and procession to end their 
walk as they had begun it ? Did any one even hear a hasty 
expression of impatience escape him at this disappointment ? 
No ; without a moment's pause, he pursued the same course to 
repair the mistake that had been adopted with success and sanc- 
tioned by the executive on a former occasion. Proceeding 
rapidly after the procession and taking a shorter path, at the 
quickest military step, but without disorder, he was enabled by 
great exertion to get his command into line to receive the gov- 
ernor at the head of Winter Street, and there offer him the es- 
cort of the company. The movement was executed in haste 
and the governor knew it must be so, but it was executed ac- 
cording to the strong proponderance of the testimony in military 
style, and all but the honors of the music were duly offered to 
his excellency as he approached. This omission can by no 
perversity be ascribed to the Respondent, for the drum major 
testifies that he had general orders from the Respondent to pay 
those honors whenever the company presented arms to the gov- 
ernor, and it was his fault alone that the music were not in line 
and did not play a march. The Respondent having thus done 
all in his power, in the best manner the occasion permitted, as 
he thought then, and as he thinks now, to repair the accidental 
error committed, and meeting no return or acknowledgment of 
his offered salute from the governor, who passed rapidly by him 
without any notice but sending his aid to dismiss him from fur- 
ther attendance, (an order which, as delivered by Col. Quincy, 
the Respondent solemnly avers on die word and honor of a gen- 
tleman that he did not sufficiently well understand to venture to 
act upon) and the offered services of his sentinels being uncere- 
moniously rejected, he marched his company up Park Street 
at a considerable distance in rear of the governor and in no dis- 
respectful manner, and having halted in front of the State House 
sent up his adjutant to ask the farther pleasure of his excellency. 
The message was delivered by Capt. Sargent in a rcspectiul 
manner, and Col. Quincy testifies, that notwithstanding he feels 
confident now that the Respondent understood the order com- 
municated to him in Tremont Street, he then understood and 
believed that the only object of the message was to learn whether 
the governor had any further order for the Cadets, and did not 
suspect that it originated from any sinister motive. The adjutant 
having communicated the answer of his excellency to the Re- 
spondent, the company was marched to the armory in the usual 
manner and dismissed. And thus ends the history of this day 
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of alleged disrespect and contemptuous behaviour on the part of 
the Respondent. And do the court see in all or any part of 
this proof of intentional conduct of that description ? The Re- 
spondent puts it to you all, and to each of you as officers and 
as gentlemen, on your oaihs and on your honors to say, whether 
you believe from anydiing you have heard in this room (and 
surely you will not presume to judge by anything else) that 
be designedly exhibited on that day the slightest want of respect 
towards the executive, personally or officially. You do not, 
you cannot believe it. If it be not so, all the transactions 
charged on the Respondent from the moment the procession left 
the church are utterly without force as charges of misconduct, 
if ever so amply proved. And there remains but one more 
inquiry, and that is, whether the Respondent was so culpably 
negligent in not being at the church door at the conclusion of 
the services, that however he may have intended to do the usual 
honors of the day, he is nevertheless subject to your public cen- 
sure. 

But before taking a more general view of that question, there 
are some circumstances connected with the point of intention Xo 
which the Respondent will advert for a few moments. Much is 
said in the specifications about the want of an apology which it 
is supposed the case required ; and the conduct of Col. Williams 
and Col. Baker on similar occasions, has been introduced by 
the Complainant probably with a view of contrasting it with that 
of the Respondent to his disadvantage. And perhaps some use 
is to be made in this view of the letter of the Respondent to his 
excellency. To these points an answer must be made by anti- 
cipation. 

It is in the 2d and dd specifications of the 3d charge set forth 
against the Respondent, in one that he made to the governor no 
explanation or apology, and in the other that he *' neither made 
explanation nor apology, nor even asked permission so to do." 
Now the Respondent freely admits that for an omission like 
that which unfortunately occurred on ElecUon day, however 
involuntary, an officer should make a suitable apology if oppor- 
tunity to do so is affi)rded him by the person to whom it is to 
be made ; but if that person immediately requites the omission 
by a cold repulse of all offer of such reparation as the case ad- 
mits, before it can be ascertained whether the offer is, or is not 
to be preceded by an apology, the Respondent conceives that 
the duty of an apology is quite dispensed with, by such conduct. 
And in admitting it to be a dtUy^ be means it only as a duty of 
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courtesy and not of military obligation. There is no rule or 
article, nor any military usage requiring an apology in such 
case ; it stands precisely on the same grounds as all questions of 
courtesy between gentlemen, and may be dispensed with in 
like manner. It is doubtless bis excellency's right to pass by 
without notice, any military offence however heinous, provided 
a suitable apology is made to himself, and he may equally well 
pass it without any. But the making or declining to make such 
apology does not prevent an act or neglect from being, nor 
cause it to be a military offence ; if it was so before, an apology 
cannot make it cease to be so ; and if it w^as not so, the want of 
an apology cannot make it so. This court therefore being ap- 
pointed to try the Respondent only for military offences, has 
nothing to do with the question whether an apology was or was 
not made to the governor ; the question is, has an offence been 
committed against the commonwealth by breach of orders, neg- 
lect of duty or unmilitary conduct. Tlie only bearing the ques- 
tion of apology can have, is to show tlie intent of the Respon- 
dent, and on that point he cheerfully leaves it to the court to say 
whether after the reception he met with in Tremont Street, the 
want of subsequent apology is any proof of intentional disrespecti 
when weighed against his obvious efforts to repair his involun- 
tary mistake. Whether to make an apology or not is a mat- 
ter of which he claims the right to judge entirely for himself; 
by declining to do so after the repulse he met in Tremont Street, 
he is aware that he gives up all claim on the favor of the execu- 
tive, and places himself and his cause entirely on the rectitude 
of his own intentions and actions ; but he desires to stand on no 
other ground before this court. And if that ground will not sus- 
tain him, he will think it better to fall than to claim any other 
support. He begs however not to be understood to complain 
of the conduct of his excellency which prevented his apology 
at the time ; so far from this, he views it without any dissatisfac- 
tion as the exercise of an undoubted right on the part of the gov- 
ernor, as it is his own right still to make or withhold an apology 
under such circumstances. One thing however he is charged 
with omitting, which he should never do under any circumstances 
nor to any man, and that is, to " ask permission to make an apolo- 
gy ;" if the omission of such unmanly subserviency is really con- 
duct unbecoming an officer, the worst sentence this court can pass 
on the Respondent will be easier to bear than to continue to 
hold his commission. He would willingly quit a station which 
does not allow him the right even of middng an apology for un- 
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intentional omissions without the gracious permission of offended 
authority. If any one wishes to know what things have brought 
the militia into disrepute, such a charge as tliis, preferred by 
such authority, is answer enough. 

The Respondent acknowledges as much as any man the re- 
spect due to constituted authorities, and he trusts he feels as 
much as any man, the propriety of making suitable reparation 
of all voluntary wrongs, and suitable explanations of all acciden- 
tal errors, but he trusts too that he shall always take care to do 
so without sinking quite so low as to sue for permission to make 
an apology which has once beea abruptly rejected. But Col. 
Williams, it is said, and Col. Baker thought proper under simi- 
lar circumstances to make the most earnest and ample apolo- 
gies. Of such things each one must judge for himself; but the 
circumstances in the case of Col. Williams were very widely 
different from those of the present case. In the first place, 
there was no such reason then, for withdrawing the company 
from the church as the inclemency of the weather on the 4th 
of January ; next there was obvious and sufficient cause to lead 
the governor to suspect that the neglect was intentional and 

Eointed. He had just been superseded in office at a time of 
igh political excitement — when it was hardly thought by one. 
party, respectable to be seen in company with an individual of 
the other. The governor had become exceedingly obnoxious 
to the federal party, and so high was the known federal feeling 
of the Cadets, that no man suspected of democracy could have 
remained a day in the ranks. No wonder that a man of gen- 
erous feeling like Col. Williams should for these reasons be 
earnest to clear himself and the corps of the suspicion of an 
intentional and wanton insult to age and authority. But could 
the present governor for a moment suspect any such intention 
on the part of the Respondent or his corps ? there was not the 
slightest ground for it — no such suspicion was in fact entertain- 
ed as amply testified by the Complainant's witnesses, and among 
them one of his excellency's staff. And how was Col. Wil- 
liams received by Governor Gerry even under all the smart of 
such a suspicion ? Col. Austin testifies that attending as his aid 
he asked the governor if he had any orders for the Cadets 
as they approached ; " wait and hear what they have to say,^^ 
VfRS the answer ; and he did wait and gave Col. Williams op- 
portunity to explain and apologize, and then accepted his escort 
and anxiously endeavored by a most flattering general order to 
relieve Col. Williams's mind from the mortification be felt. If 
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the Respondent is obliged now to contrast with this conduct of 
Governor Gerry that of the present chief magistrate on an oc* 
casion exactly similar, but attended with none of the irritating 
circumstances that might well have excused in that case a hasty 
course on the part of the governor, but on the other hand with 
circumstatices of great difficulty and inconvenience to the Re- 
spondent and his corps from the extreme severity of the weather, 
which could not be unknown to his excellency, he does it very 
unwillingly, and purely as a necessary measure of defence im-' 
posed upon him by the introduction of this evidence on the part 
of the Complainant. Again he protests that he prefers no com- 
plaint against his excellency, and desires now, as on all occasions 
he has desired, to treat him with all the respect due to his high 
station. But when it is objected to the Respondent that he 
did not act as Col. Williams did, he must give the true reason 
for it, by saying that Governor Lincoln did not act as Governor 
Gerry did. Governor Gerry waited with calmness under all 
his irritation for the approach of the Cadets, and gave ample 
opportunity for explanation and apology. Governor Lincoln, 
from the moment he observed the Cadets, changed his course 
to avoid them, and passing their salute without notice, rendered 
it by the abruptness of his motion absolutely impossible for the 
Respondent to approach him. While the company stood in the 
posture of respect with presented arms, the governor without a 
moment's pause in his hurried course, noticed them only by 
sending his aid with an order to dismiss them. Was there any- 
thing disrespectful in the manner in which the company was 
drawn up to receive him ? quite the contrary ; how much more 
respectful was it than the mode adopted by Col. Williams, who 
pushed by the procession, and without permission or salute 
formed in column in front of the governor in the order of 
escort. What could be more natural for the Respondent to 
expect than that the governor, seeing the company before him 
waiting his approach in the order of salute, would pause as he 
reached them to receive any communication from the Respond- 
ent, or to ascertain that none was intended, before he passed 
them without the notice even of a look. The only further 
attempt which could be made to be serviceable to his excellency 
by sending sentinels to attend him, and protect him from the 
crowd being also repulsed, it seemed to the Respondent that 
nothing more remained for him tq do than to make sure that 
his services would be no further wanted or accepted, and this 
he did in a respectful manner, and then withdrew bis compaoy. 
44 
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Now the Respondent asks of the court whether this is a case 
parallel with that of Col. Williams, and whether the conduct of 
that officer affords any rule for that of the Respondent under 
circumstances and with a reception so different. On Col. Ba- 
ker's case, the Respondent feels unwilling to make any remarks 
for several reasons, but one is enough, and that is tliat CoL 
Baker has testified that he had violated no order and had neg- 
lected no duty, having been expressly dismissed for an hour, 
and that hour not having elapsed when the governor returned to 
the State House. Under such circumstances the apology that 
may or may not be made, the resignation of commissions or 
any other ceremony is a mere matter of taste about which there 
18 no disputing. If Col. Baker preferred it, there could be 
DO objection surely on the part ot any other person, but the 
apology that is made, where there is not even an accidental error 
to apologize for, can be of very little weight as a precedent for 
other cases. Col. Quincy indeed testifies that Col. Baker was 
delinquent, as the hour had elapsed before the governor left the 
church ; but if that were to be relied on, it would not at all 
afibct the case, so long as Col. Baker did not think so nor act 
upon any such supposition. 

One circumstance more is to be remarked on upon this point. 
The letter of the Respondent may have been introduced to 
show a disrespectful intent on his part, as such was rumored 
to be its character. If the language of that letter had been 
really ofiensive, though it might perhaps have been properly 
made a distinct subject of charge, it could have but litde effect, 
being written immediately after the arrest, to explain the Re- 
spondent's feelings before that measure ; but as it is even under 
such circumstances perfectly respectful,thoughasmightbe expect- 
ed, not quite so coolly or carefully expressed as it would have been 
at another time, it affords irresistible proof that the Respondent 
had been actuated during the day by no improper feelings 
towards the governor. Though it solicits no favor and offers no 
apology, for which that surely was no time, it contains a plain 
and temperate statement of some of the leading causes ol the 
failure of die escort : causes which are now abundantly verified 
by proof. The Respondent hopes that the court will carefully 
and candidly examine that document, and he has no fear that 
it can prejudice his defence. And if the court have heard idle 
rumors maliciously circulated to the injury of the Respondent, 
let them look at that letter as the subject of the worst of those 
reportSi charging the Reqiondent with writiog an iosultiDg 
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letter to his excellencyy and by this example judge of the char- 
acter and truth of the rest. 

The whole inquiry then before the court is plainly reduced to 
this : Was tiie Respondent, though with the best intentions, so 
culpably negligent in being absent at the conclusion of the ser- 
vices, that he ought to be convicted of neglect of duty ? Now 
it is apprehended, that to justify such a judgment under such 
circumstances, a case of gross negligence must be clearly made 
out to the full satisfaction of the court. It must be not an error 
of judgment, but not judging at all ; not a mistake, but an utter 
carelessness of duty. Now the Respondent asks the court with 
great confidence whether his conduct as proved here was care- 
less or negligent ? Is it proved that for a single moment during 
the service, and after the half hour's leave of absence had ex- 
p red, he was occupied with anything but the duty assigned him? 

here is no suggestion of it. Did he not remain before the 
Joor at every return, as long as he could with propriety and 
safety keep his men standing under arms ? Dr Warren states 
that fifteen minutes was as long as it was safe to« do so ; his 
opinion requires no confirmation, but might if necessary have 
been confirmed by any number of medical witnesses. Did the 
Respondent act on his own judgment alone in withdrawing for 
the last time from the meeting-house ? He was advised by some 
of the audience and by the constable, who best knew the usual 
course of such services, that he might safely be absent. Did 
he omit any proper precaution to be duly notified of the ap- 
proaching close of tlie services ? Two athletic messengers were 
left to start with all speed the moment the sermon drew to t 
close, and not a moment was lost in answering the summons. 
Every man was ordered to keep his post while waiting for it, 
and the two who had left the ranks did not delay the company 
an instant ; the mere accident of shortening the service prevented 
the arrangement being perfectly successful. And even that 
accident would have been wholly repaired by three minutes' pa- 
tience on the part of his excellency. The evidence on that 
point has been already stated at large, and the conclusion is 
irresistible. Now what are the real merits of this question i The 
Respondent was placed in a situation in which he was obliged 
to exercise a discretion. Tt^ necessity of choice was forced 
upon him by circumstances which were imperative. No less 
than the lives and health of his men. And he must be judged 
according to the principles of law and of reason applicable to 
other cases of a similar nature. The rule of law is, that where 
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an agent is forced by circumstances or by the nature of his 
employment to exercise a discretion, all tliat can be required of 
bim is reasonable care and diligence and a competent knowledge 
of his business. He is not bound to show that he did the very 
best thing that could be done, nor that nobody else could have 
done better. But the Respondent would feel no apprehension 
if a much stricter rule were applied to his conduct. What could 
he have done better ? As to waiting before the church door, he 
could not ; he ought not ; if be had done it, he might now fairly 
be answering before this court under the first of the rules and 
articles, for wilfully oppressing and iniuring those under his 
command. Suppose he had done so ; is it not in evidence be- 
fore you, beyond the possibility of contradicuon, that the certain 
consequence would have been frozen limbs, sickness and death 
among the corps ? Now what can be said against this, but a 
dbplay in that answer, of that sort of muster-day heroism which 
sees military glory in standing in the heat or in the cold, merely 
to show that it can be endured ; and in encountering the unne- 
cessary perils of a puddle, rather than turn aside to march on 
dry ground. We may hear about the stem duty of a soldier to 
be regardless of personal suffering in the cause of duty, and a 
loud penny trumpet may be blown about martial deeds and 
martial endurance. 

" It is sweeii*^ says the poet, " to die for one^s] country.*^ 
Such is not exactly the creed of these heroes ; but they think 
it very honorable to freeze their fingers or wet their feet when- 
ever the martial glory of the country, or in other words, *' the 
military forms and ceremonies of the government on the day of 
General Election" call for such a sacrifice. Sir, if such men 
had ever seen any harder service than that of a review, or en- 
countered any greater military perils than those of a sham- 
fight, they would know that it is the duty and the^r^^ duty of 
an officer to accomplish what is required of him, with the least 
possible suffering and exposure of his men. The proudest re- 
ward that the great captain of the present day ever received, 
was the thanks of parliament for his care of the lives and health 
of the soldiers committed to his charge. He had titles, pen- 
sions and estates for his victories, but he had the thanks of his 
country for sparing the blood of ker children. Now what was 
the occasion which called on the Respondent to expose his 
litde command to danger quite equal m proportion to their 
numbers, to that of a genersd action ? This is no exaggeration. 
It is an old remark, that the mortality of a camp is greatly 
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more destnictiTe than that of battle ; and that mortality arises 
almost wholly from unnecessary exposure and imprudence. If 
the first medical and surgical authority of the city, perhaps, and 
it might be said of the country, is to be believed, as to the dan- 
ger of exposing such men as the Cadets, during the hour and 
one half which intervened between the expiration of their leave 
of absence and that of the services, the company might with 
less probability, and amount of loss, have encountered a pitched 
battle in the field, for the ordinary chances of baule would hardly 
have taken off a man from such a number ; again it is asked, 
why was this risk to be encountered ? for no reason but to pre- 
vent the governor of the commonwealth from waiting three 
minutes in a comfortable church, until his escort could arrive. 
But it is said that places were prepared for the company, and 
they should have gone into the church. It has not been done 
these twenty years, and as far as appears, it never was done on 
Election day ; and if that be required now, no efforts will be 
able to bring out an escort for such service. With the greatest 
difficulty, the Respondent, by buying uniforms at his own ex- 
pense, and by personal solicitation, even among the students of 
Harvard College, persuaded a number barely sufficient, with an 
equal number of musicians to make a respectable appearance 
to do the escort and collation duties of the day. U to those 
had been added tlie more arduous services of the church, the 
Respondent submits it to the court, whether the escort would , 
have been such that its failure to be at the church door could 
have been a subject of much regret to his excellency. In plain 
terms, no escort of the Cadets could have been had on such 
conditions, and if the Complainant thinks that a criminal disre- 
gard of their high privileges, the court will remember that it is 
the Respondent and not the corps that is on trial ; and that he 
is not responsible for the lack of that vfhich the corps never 
yet has done, or is under no obligation to do, and which he has 
no legal power to coerce. 

Again, it is suggested that the company might have gone to 
the Mansion House. The keeper of it tells you he keeps t 
stage bouse, and could not and would not have received them ; 
he could not have done it with credit to himself or comfort to 
them, and he should peremptorily have declined, if application 
had been made to him. The Respondent knew what were the 
accommodations and occupation ot the house, for it belongs to * 
members of bi& own family, and he knew it to be an unsuitable 
place. Tlie landlord says, he would not have turned them 
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from bb door if they had been suffering with cold ^ that he 
would have extended to them as he would to anybody, the 
Common duties of charity, and of humanity, but he would have 
received them on no other terms ; whether these are terms on 
which the governor's body-guard , engaged in his personal ser- 
vice, should be suffered by him, or suffer themselves to be 
received, is a question which requires no answer. If the ex- 
ecutive, in whose service they were engaged, forgot their suffer- 
ings in that intensely cold day, and made no further provision 
for their relief, than to permit them to be absent from the door 
half an hour out of the two hours' time of service, the Re- 
spondent respectfully suggests, that he had a right to make such 
provision for them and himself as he thought their necessities 
required, and the least that could have been expected by him, 
in case of such unforeseen accident was, a patience somewhat 
proportioned to the difficulty of the situation in which he was 
placed, or an easy acceptance of the best reparation he could 
offer for an error so unintentional and slight. 

Sir, there does seem to the Respondent something in prefer- 
ring such charges on such an occasion, and for such an involun- 
tary omission, not quite consistent with the usual mildness and 
justice of his excellency's character. If the Respondent could 
permit himself to take such ground, in his defence, might be 
not appeal with great force to the feelings of his excellency, 
aAd ask for what fault of his own or of any connected with 
bira is this disgrace attempted to be fastened on him and on 
his name ? But, sir, the Respondent feels that a different course 
is more becoming to himself and to the occasion, for he knows 
that it is a case without parallel in the records of military courts. 
The Complainant has not shown, and he could not show a case 
in which an officer in any service, has been convicted and de- 
graded for an error so manifestly, so confessedly, accidental, 
and without the slightest proof of any improper intention. And 
why he should expect such a judgment to be visited on the Re- 
spondent he is at a loss to imagine. If such a judgment can be 
wrung by the hand of authority from a military court, this is 
likely enough to be the last court of officers that ever will sit 
in tbe commonwealth, to dispose of the commission and honor 
of a gentleman. Another year will not pass, before an act wiH 
pass either to take away all occasion for such investigations or 
to transfer them to some more independent tribunal ? 

But, gentlemen, such is not the expectatk>n of the Respond- 
ent ; and he has not addressed you under such ilpprehensioa ; 
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he has eooducted his defene6#itid be now addresses you with 
the freedom of a man, who is sensible of bis rights, as well at 
of bis duties. He bas not shrunlc from any topic of defence 
for fear of alarming official pride, and the last word be has to 
say to you is, that he stands here for judgment on bis rights, 
and not on the favor of any man. But the court and the Com* 
plainant very much mistake the temper of the Respondent, if 
they suppose him in the least degree indisposed to submit most 
respectfully to the authority of the tribunal before which be 
stands. He does that tribunal however, the justice to believe, 
that nothing is to be gained before it, by any unmanly surrender 
of his own rights or character. The law has given to this court 
great power over the Respondent, and he cannot be insensible 
of it ; but it can by its extremest judgment take nothing from 
the Respondent so valuable as that, which he must voluntarily 
surrender, before he can become a supplicant for favor. 

No, sir, he addresses this court as gentlemen and men of 
honor should be addressed — with a firm confidence in their in- 
dependence and integrity. If he thought them, or any one of 
them of a different character ; if be could think any one of 
them base enough to come here with a mind predetermined to 
convict him, or weak enough to yield to the influence of the 
brief authority arrayed against the Respondent, such a member 
of this court he would not address at all ; not even in the just 
language of reproof; an exposure of such conduct by the Ke« 
spondent would be unnecessary ; and no language that be could 
use would deepen the stigma that must rest on the man thus 
prostituting bis office, for tear or favor. 

Gentlemen, the Respondent now leaves his commission in 
your bands ; for it must either be restored to him by an acquittal, 
which must give it new value in his estimation, or it must be 
taken either away, or rendered worthless by a conviction. The 
law requires if you find him guilty, that your sentence be either 
a reprimand in orders, to be administered by the officer by 
whose direction these charges are preferred, for an alleged dift* 
respect to himself, or a removal from office, with a disqualificatiOD 
for the future. And whether these, or either of them, are rea* 
sonable measures of punishment for anything which bas been 
proved against him, be submits to you, Mr President, as an 
officer and a man, and peculiarly responsible from the station 
you now hold. He submits the same question to you, gentle- 
men, members of the court, collectively and individually, with 
confidence that you will do justice, according to your honest 
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convictions, neither sparing thtf Respondent if he ought to 
suffer, nor sacrificing him, lest others should suffer by his ac- 
quittal. Grenville Temple Winthrop. 

The court adjourned to meet on Thursday morning at half 
past nine o'clock- * • 

Thursday Mornino, April 12, 1832. 
The court met pursuant to adjournment. 

Present, Brig. Gen. Wm. Peck, President. Col. Thomas 
Davis, Col. Charles Lane, Lieut. Col. Abijah Ellis, Lieut. Col. 
Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The Complainant read his concluding argument to the court, 
it is annexed and marked (17) as follows : . 

(17) 

Mr President, — Before proceeding to the merits of the 
charges themselves, the Complainant begs leave to remark upon 
the position taken in the replication to his answer to the Re- 
spondent's objection in a preliminary stage of the proceedings^ 
(and which the Respondent has referred to in his defence just 
read,) that the governor had no power to order out the Cadets 
on Election day. 

If the Complainant fully comprehends the replication of the 
Respondent, there is no single principle in it that was not ad- 
vanced by him in his original objection to the evidence the 
Complainant offered, though he may have added force to 
that objection by further arguments or new illustrations. The 
Respondent seemed to think he had a right to answer the argu- 
ment against his objection, and this was admitted by the court. 
The Complainant had before supposed the rule to be in courts 
martial (where the proceedings are all in writing, and which 
may be kept open forever if too much indulgence is granted,) 
that, having the advantage of an impartial advising officer in 
the judge advocate, when an objection was offered to evidence 
and an answer made thereto, unless that answer introduced • 
new matter, no replication would be allowed by the court ; and 
that when allowed, the replication should be confined to such 
new matter. The court, however, having permitted the Re- 
spondent to go further in the present case, on the ground that 
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important constitutional questi(49 were involved in the inquiry, 
and to comment, as he would in a civil court, upon the weight 
of the Complainant's arguments and ihe propriety of his illus- 
trations, he found it necessary to ask the indulgence of the 
court for the vindication of his positions and illustrations, oa 
what, from the consequence which has been attached to it and 
the time allowed for its discussion, must, now, certainly, be 
considered an important constitutional question. The oppor- 
tunity to do this which was then granted, and which the Com- 
plainant as yet has had no time to improve, he will now embrace, 
(not for the eye of the court which has already decided the 
question, but for that of the approving officer, who has beeu 
addressed on this head in the Respondent's defence, in as gen- 
eral terms as the case will admit, without referring to the au- 
thorities which are controverted but in a few instances.) 

But, before proceeding to the argument, the Complainant 
thinks it necessary to disabuse the mind of the court from the 
impression made upon it by the Respondent's replication, in 
which the escort is considered as a personal escort to the com^ 
mander in chiefs the order for which was founded upon a claim 
of right to this persona/ attention, as an incident to his office. 
The terms of the order are referred to in one part of the Re- 
spondent's argument ; but are not alluded to, except in a mista- 
ken view, in tliis. Lest we should dispute about points which 
are not in issue, it becomes necessary for the Complainant here 
to inform the Respondent, that there is no such order requiring 
the Cadets to escort the governor to the church on Election 
day, and that no such claim is set up by him as the Respondent's 
argument supposes ; but that the order referred to required 
the Cadets to perform escort duties to the government. The 
terms of the general order for this occasion were like those 
which have been used on all other similar occasions, from the 
first on record, there being no order in them, according to the 
Complainant's recollection, from which the escort on Elec- 
tion day does not appear to have been ordered for the dvU 
government of ihe commonwealth^ and not for the governor per* 
sonally. The escort, therefore, not being personal to the gov- 
ernor ; but, coming within the " right of an escort of honor," 
admitted by the Respondent, " to be incident to the powers of 
ctvil government f^^ saves the Complainant the necessity of dis- 
tinguishing between the supposititious cases of General Macomb 
and Lord Hill, and that of the governor, in the case in con- 
troversy, as being in no way applicable to the point in issue, and 
45 
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■ ^ 
of either denying or admitting the Respondent's position, that, 
** in time of peace, an escort is not an appendage of military^ 
but of* re^al rank,^^ 

The Respondent seems to suppose that the great difficuky, 
in the Complainant's consiruclion, is, that it proves too much. 
He says, as he has had no answer to the question from tlie 
Complainant, whether, under the construction which the Com- 
plainant puts upon the constitution, the governor would not be 
as well warranted in ordering the president's brigade to Wor- 
cester, as in ordering the Cadets to perform escort duties in 
Boston, he shall claim it of the judge advocate, and shall not be 
satisfied without the difScuIty is met and the question answered. 
The Complainant owes an apology for not noticing that part of 
the Respondent's argument before ; but, as he had only time to 
recur to the strong points of it, and did not think this to be one 
of them, he passed it unnoticed. He will, now, however, re- 
spond to the call, and admit, at once and fully, that the terms 
of the constitution themselves, alone considered, give the gov- 
ernor a power that would authorize his issuing to the president 
such an order. Whether it would be a discreet use of his 
power would depend upon the emergency which existed, and of 
that the governor, under the constitution, would be the judge. 
But, until the legislature restrained, limited or regulated the 
exercise of his constitutional power so as to prevent it, there is 
no question, that the constitution would sanction such an exer- 
cise of authority in the governor as captain general^ any more 
than there is, that, as admiral^ it would, his sending a ship to 
sea. If that is the case then, the Respondent says our boasted 
constitution is but a cloak to cover despotic powers, and the 
check upon its exercise by impeachment would be useless, be- 
cause, when the governor had the whole physical strength under 
his command, the power to impeach would afford but little 
security, and the power to rebel would be the only remedy the 
people would have. 

But the Complainant's doctrine does not carry him to this 
extent; for whenever the legislature shall perceive that the 
power has fallen into unworthy hands ; or for any cause, there 
IS a necessity for regulating its exercise, it will be done, and the 
cloak of despotism will be thrown off, and the muscle< of the 
statute be fairly visible which will restrain it. But until then, 
the governor may order the troops of one division into that of 
another, (and it was done lately, when La Fayette was here,) 
as well as to order the Cadets to perform escort duty on Elec- 
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tion day ; it being always remembered, that any useless or im- 
proper exercise of his power will be under pain of the public 
displeasure, whether it be shown at the polls, in the elections of 
the freemen ; at the bar of the Senate, upon the presentment 
of their Representatives ; or by the people themselves, in open 
rebellion. 

The power, then, of ordering out the militia on occasioDS 
other than those required by law, is one which is to be exer- 
cised upon great responsibility by the highest public functionary 
in the State, and by him only. The safety of its commission 
to his hands consists in this, that it can only be exercised by, 
through and over the people themselves, who will not by any 
abuse of authority '^ be converted into a standing army in spite 
of the constitution ;" nor, can it be supposed, that any governor, 
holding his office by popular favor, will have the folly to attempt 
any movement with his oum citizens^ which should aim at tne 
subversion of their rights. 

Another ground of the Respondent is, that the Complainant 
has claimed, that, as the power of the commander in chief to 
govern the militia is not repugnant to any other provision in the 
constitution, die law which should attempt to limit it, would be 
of no validity; and thence the Respondent infers, that a power 
unlimited and illimitable was claimed for him. 

The court, in the first place, are requested to nodce, that the 
supposititious law is not declared, by the Complainant, to be un- 
constitutional ; but that the Complainant, in the course of the 
hurried, and unrevised reflections he made, in the single day 
allowed him to reply to an elaborate constitutional objection, 
drawn up and well matured before the sitting of the court, for 
aught he knows, but certainly done with great ingenuity and abil- 
ity, only noted the point which occurred to his mind as be went 
along, whether a law could take away a power the cotistitutian 
itself conferred^ and therefore contented himself with merely 
entering a query to its constitutionality, if it should be discover- 
ed, and then expressly reserved the point, by saying there was 
no necessity for pushing the argument to that lengthy because 
in his opinion, no such law was to be found. 

The Complainant thinks the Respondent must himself be 
hard pushed when he is obliged to impute to the Complainant 
the direct assumption of what he himself called a questionabk 
supposition ; and after he had expressly declined to push bis 
own argument to the length ascribed to him, especially when 
the Complainant's whole ai^umeot proceeded directly on tbe 
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opposite ground. Indeed, as he progressed in the inquiry, the 
power of the legislature to limit the exercise of the commander 
in chiefs authority over the militia appeared so clear, that if he 
had had time to have revised his remarks, before he read them 
in court, he should probably have erased the questionable 
position, which the Respondent (with how much liberality the 
court must judge) has made the ground o( positive assertion 
that the Complainant assumed that the governor had not only 
an unlimited^ but an illimitable power over the militia. The 
whole of the. Complainant's argument, which will speak for 
itself, and which the Respondent has pushed to this extremity, 
was, that, as there was no law limiting the exercise of the power, 
it remained as unrestrained as the constitution gave it ; but in 
the whole course of his paper, there is no denial of the power 
of the legislature to regulate its exercise by law ; for, if there 
had been, it would have been so inconsistent with the rest, as to 
have rendered the whole argument powerless. 

It may be, and is an incident to the power of the commander 
in chief, that he should order out the militia when he pleases ; 
and the propriety of his doing so depends upon the purpose and 
the occasion. But it by no means follows, because the power 
is incident to his general authority as commander in chief, that 
it is to be exercised only for his own personal honor, or for his 
personal honor at all. This is a forced construction of the 
Respondent, which the order itself does not warrant ; and the 
papers in the case all show that the power has never been exer- 
cised but in one single instance, and that was by governor Han- 
cock, in 1792, when the small pox was in Boston, and he went 
to the General Court ai Concord attended by a troop of cavalry, 
from Boston. In all other cases of escort on Election days, 
the power of the governor has been exercised with relation to 
the government, with which he is connected. It is true the 
governor receives the salutes of the escorts ; but these are not 
personal to himself, as an individual ; they are paid to his office 
and station, and are received by him for the whole govern- 
ment who are with him, and the people whom he serves, in the 
same manner as the chief officer in command, in all countries, 
on every public occasion, does, for the sovereign whom he re- 
presents. 

The Complainant, therefore, cannot but think that this part of 
the Respondent's argument was intended for -those who are not 
personally acquainted with the governor, and therefore have not 
the means of judging how the republican simplicity of his con- 
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duct and manner accords with a dignity of deportment and 
character which is necessary to make the office respected which 
the people have conferred upon bim. The governor claims 
nothing for himself on these public occasions ; but he, like all 
his predecessors, receives for the government of the people, of 
which he^is the head, such salutations of respect as are offered 
by the citizens and civil authorities, and from his citize^ sol- 
diers on duty, the customary military salutes on the anniversary 
of the National Independence, and at the annual organization 
of the government, as tend to impress the minds of all who 
witness them, with the value of the principles promulgated in 
their declaration of independence, and with proper respect for 
the public functionaries whom the people have invested with 
authority under the consecrated charter of their liberties. 

While the Respondent denies that any cause of long legisla- 
tion can sanction an original error, he takes more pains to shew 
that the terms of the various acts of the legislature, which have 
been cited, do not give that sanction, tlian would seem to be 
necessary for one who was serious in the opinion he had ex- 
pressed, ftid spends much time in explaining away the provisions 
in several of the statutes, where officers are prohibited from 
calling out their troops on certain specified days, " except in 
case of insurrection or rebellion, or in obedience to the orders 
of the commander in chief." The Complainant thinks, how- 
ever, there can be nothing clearer than the legislative design, 
as it is thus disclosed. The legislature do not mean to prevent 
the officers, in lime of insurrection and rebellion, from calling 
the troops into the field on the prohibited days, because those 
cases are so urgent as to demand it ; nor do they mean to say 
that the troops shall not come out on those days, if the commander 
in chief orders it. The words of the last clause would be inop- 
erative upon any other construction. Indeed, the whole provi- 
sion would be unnecessary ; for, as the Respondent says, in 
another part of his argument, (admitting more perhaps than he 
intended by applying it,) the governor has the direct authority 
by the constitution, for the special defence and safety of the 
commonwealth to assemble the inhabitants thereof in martial 
array, and to use and exercise over the army and navy and 
the militia in actual service, the law martial in time of war or 
invasion, and also in time of rebellion declared by the legisla- 
ture to exist, as occasion shall require. Unless it were, there- 
fore, for the purpose of making the special reservation of the 
governor's power, to call the nulitia out on occasions, other than 
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those named, as custom and the public emergencies should require, 
there was no need of any legislative action on the subject. But 
by provisions of this character in the laws, the legislature have 
placed the duty of obedience to the governor's orders, issued 
in the exercise of his discretionary power, precisely on the 
same ground it has to those which are issued in the most ex- 
treme cases of public necessity. The legislature, when several 
of these acts were passed, well knew the occasions and the 
manner in which the several governors had used the power the 
constitution invested them with ; and, considering the exercise 
of it as useful and discreet, instead of making a general restraint 
upon its exercise, made it special, and expressly excepted the 
authority by which they were willing it should be exercised 
again, from any implied limitation. This discretionary power 
is vested in the highest public functionary alone ; and so long 
as he applies it only to its accustomed purposes, and to those 
extraordinary emergencies, for which the papers annexed to the 
proceedings show it has been heretofcfTe applied, it is presumed 
the legislature will continue to sancUon it. But, if at any time 
its useful purpose shall be diverted, either from the public cus- 
tomary uses for which it was designed, to that of personal pa- 
rade ; or, from such unexpected emergencies as have heretofore 
called for it, to the mere purposes of useless authority, its ex- 
ercise can as easily be regulated by statute, as any other public 
abuse. There is therefore nothing very frightful in the power ; 
nor !s there any complaint that it has been abused. It is lodged 
in one person only, in whom the public have the highest con- 
fidence, and who acts on the highest responsibility ; and those 
over whom it is exercised, are the free and independent citizens 
of a prosperous and happy commonwealth, who, from the exu- 
berance of their liberty, are the least likely of all the people 
in the world, to plot against their own blessings. 

In treating of the 7th article of the 34th section of the militia 
act of 1810, the Respondent admits, that the commander in 
chief can call out the troops on occasions of emergency, or as 
he expresses it, in another place, in time of insurrection or re- 
bellion, and also, upon any other occasion of need, for the spe- 
cial defence, and safety of the commonwealth. In this the 
Complainant considers the Respondent, as conceding the whole 
argument ; for he thereby acknowledges the deposit of a dis- 
cretionary authority to call out the militia, the governor himself 
being the judge of tlie extent of the need and the propriety of 
the occasion. 
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The Respondent, after having commented upon the inappli- 
cability of personal escorts to the character of our republican 
institutions, in which nobody differs from him that the Com- 
plainant knows of, cites the orders for the escort to the civil 
government on the late Centennial celebration as a case comng 
within a principle, which, he .acknowledges, is in accordance 
with them. He says, " whenever the civil government think a 
military escort necessary for their own dignity or that of their 
governor, they have a right to require it." The order of the 
legislature on that subject annexed, shows us, that the legisla- 
ture voted directly, that there should be an oration delivered, 
and that they would attend the public services in the church, &c. 
And what else did they vote ? that the governor should call out 
the troops for an escort, and give him authority to do so ? No 
such thing. On this, as on every previous occasion where there 
has been direct legislative action on the subject, they left it to 
the governor to order out an escort, or not, at his discretioD, 
by his acknowledged authority for that purpose in the constitu- 
tion. The order on that occasion was similar to the one on 
this, and called out a portion of the militia, to escort the ^ot^- 
ernmentj and not the governor ^ as the whole of the Respondent's 
argument mistakenly supposes. The admission of the Re- 
spondent just quoted, the Complainant thinks he has a right to 
consider, as ti complete justification of the order for Election 
day, which was issued by the same authority as the other, for 
an escort to the same body, and under the same legislative sanc- 
tion. 

The disposition to give a false coloring to the Complainant's 
argument, which has shown itself in other parts ot the Re- 
spondent's reply, particularly discovers itself in his remarks upon 
the Complainant's introduction of the historical facts, relating 
to the liberal manner in which the legislature of this common- 
wealth have always construed their own implied powers, as well 
as those which are incident to the other branches of the govern- 
ment. It will require something more than the satirical exer- 
cise of the Respondent's wit, to convince the Complainant of 
the irrelevancy to the question under consideration oi the facts 
he stated, regarding the liberal provision which was made by 
the legislature for the troops called out, on the occasion of Gen. 
La Fayette's visit, and of the settlement of the Complain- 
ant's account for the collation provided for the escort on the 
last Election. These facts show, that the exercise of the gov- 
ernor's authority, in calling out the militia on these occastODs, 
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had not merely the simple acquiescence of the legislature, but 
were such as called for their direct action vpon tf, and to an 
extent of appropriation ($5000) in one of the cases, which 
could not be expected to receive the sanction of that scrutiniz- 
ing body, without an examination into the constitutional author- 
ity, of the whole proceeding. ^ ' 

Where does the objector find in the Complainant's argument, 
an assertion, that the collation, provided ' for the Cadets, at the 
council chamber, was paid for under the specific appropriation 
of the public moneys for necessary music , instead of from the 
funds of the quarter master general's department, as usual. 
The expression of the Complainant was, that, if any comment 
were necessary, upon the resolve of June 26, 1811, "it would 
be, that, under its provisions, the quarter master general has 
paid the bill of the musicians employed by the Respondent on 
this very occasion, and charged tlie same, (and the expense of 
a collation, which, as usual, was provided at the State House, 
for the company on similar occasions,) to the government, and 
has settled his account, and exhibited his vouchers for these 
particular items to the committee who were appointed to exam- 
me his accounts." Do not the hyphens clearly indicate the 
distincuon, that the appropriation K)r the music was under the 
q)ecial resolve, and that for the collation, was according to an 
established usage ? The exhibition of vouchers for these par^ 
ticular items y which the Respondent has underscored, as though 
that expression had some bearing on his construction, has no 
relation to the specific appropriation to which the expenses of 
either item was charged. 

This part of the Respondent's argument, which takes up 
three pages of his reply, is a " felicitous example" of that dis- 
tinguished forensic ability which can defer a judgment, by 
embarrassing the proceedings of a court, upon such incidental 
trifles as have no bearing upon the point in issue. The argu- 
ment of the Respondent " claims to be his own," and bears 
such internal evidence of the truth of the claim, that if it should 
ever come under the observation of the spirits of those revered 
ancestors, whom we both have summoned to judgment upon our 
earthly deeds, perhaps, they might favor the writer of it with 
an opinion he cannot too much value in the management of his 
causes hereafter, not to waste his dme upon unitnportant cir- 
cumstances, and his strength upon untenable points, lest it should 
diminish the weight of his authority on those, upon which the 
decision of his cause must ultimately rest. And if I also should 
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be counselled not to pro^de the collation for any company 
which had noth^d such continued good feasting for forty years, 
until after the return of the escort to the Stale House here- 
after, I should gratefully receive the advice, not as argumen- 
tum ad hominem, as the Respondent says, but as the course 
which the occurrences of the late occasion would naturally 
suggest, as so easily uniting the faithful performance of duty 
with the gratification it affords, as to save any recipient of the 
public bounty, hereafter, the necessity of protesting against any 
misapplication of the public money by which it was supplied. 

The Respondent wishes to show that the words train, fn- 
stnict and exercise y as used in the constitution, do not authorize 
the ordering out of an escort, and are not of sufficient import 
to support the authority the general order claims. He says 
the governor did not train the company by which he was c*- 
corted, and was not present in a military dress ; and, as the 
whole object of those words is theoretical and practical instruc- 
tion, neither of these objects could be attained by this kind 
of exercise, wherefore, he infers the use to which the Ca- 
dets were applied on Election day was unauthorized. I 
differ from the Respondent in this respect toto caelo. There 
is as much instruction to be imparted to a company in 
its facings, wheelings, marchings, changes of position from 
column into line, and from line into column, and in the elegant 
duties of salute and the dress parade in the performance of 
escort duty, as in any other. Neither is it a valid objection to 
the propriety of the order that the governor did not command 
the escort in person, for the simple reason that the constitution 
does not require it. He may command the militia himself, or 
he may train, instruct and exercise them by any officer or offi- 
cers under hiip or his subordinates. The Respondent seems 
to infer that because the governor was not in a military dress, 
the escort was not trained, exercised and instructed according 
to the provisions of the constitution. The Respondent does 
not surely mean to say, that, because the governor on Election 
day did not appear in a military costume, he had no right to 
give a military order. If that position is true, this court is not 
regularly convened, neither has the Respondent been arrested, 
for the governor had the same black coat on, when that order 
was issued, which he wore in the procession. By this mode 
of reasoning the Respondent would soon bring us to the con- 
clusion, that the coat is of more consequence than the constitu- 
tion ; and when he does that, he will surely clear himself of the 
46 
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charged, for the reason, that the governor had no right to insti- 
tute them. 

After thus attempting to show, that the words ** train, instruct 
and exercise" are of no import lo the case in controversy, the 
Respondent expresses his surprise that the Complainant should 
have rested his argument on the word govern^ and considers 
that word as the least adapted, of all, to the support of his 
position. The Complainant cares not by which word the ex- 
ercise of the governor's power is best warranted, nor whether it 
be under (me, or more^ or all the words which have been cited, 
or under the powers incident to the office of the commander ia 
chief, so long as it be admitted that the power is conferred ; 
but, after having favored him with an argument to show that the 
power to command an escort is not given by the words train, 
mstruct and exercise, the Respondent cannot expect the Com- 
plainant's thanks for his attempt to prove that the word govern 
IS of less importance than either, or all of the others. A re- 
ference to the Complainant's answer upon the powers of the 
constitution, will convince the Respondent that the Complain- 
ant's whole argument did not rest on the word govern. The 
authority derived to the governor was from the direct power the 
words train, instruct, exercise tnd govern conveyed, and the 
powers incident to them and bis station as commander in chief; 
but of the four words cited, the Complainant said, the word 
govern was of the greatest import. This is not asserting that 
the other words were inoperative. Far from it ; as, after the 
troops are brought into the field, they are peculiarly applicable 
to their use in that condition. But a higher importance was 
claimed to the word govern, on account of the peculiar adapta- 
tion of the terra to the power which it is necessary the com- 
mander in chief should have over those of his fellow-citizens 
^who are enrolled in the militia of changipg their condition from 
a civil to a military purpose. It seems to be the most apt word 
that could be thought of to convey these peculiar powers. The 
Respondent himself admits that there is nothing more clearly 
expressed in the constitution or with less qualification, than the 
governor's authority to govern the militia ; but be thinks that 
govern is more of a civil than a military word ; that " as ap- 
plied to armies, it does not mean the power of directing their 
military operations, but their police and discipline." It seems, 
then, that although the word is denied to be a military word^ it 
has a military meanings and that meaning, the Complainant 
coDtends, is not confined to the police and discipline of an army, 
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however important that may be to its existence and efGciency ; 
but comprehends the whole extent of a commander in chiePs 
authority over its organization, its operations and its objects. 

It is precisely in this sense, the word is used as applicable to 
the governor's authority over the naval forces of the state. 
" The governor shall be commander in chief of the military 
forces of the state by sea and land; and shall have power to 
train, instruct, exercise and govern the militia and nary." 
What, let me inquire, is the meaning of the word govern, ia 
this clause, as applied to the navy ? Is it not command ? Surely 
the words train, instruct and exercise, are not the terms by 
which the power to control and direct the designs and opera- 
tions of ihe fleet is given. That is conferred by the word gov- 
ern, which is there applied to the navy in a strictly military 
sense and no other. 

The word is not only thus used as a military term in the state 
constitution, but it is the precise word which is used in the con- 
stitution of the United States in relation to the army and navy, 
where it gives Congress the power to make rules for their " gov- 
ernment," and it is used in the same sense where it invests 
Congress with the authority to control the militia which shall be 
called into the service of the United States. The words are, 
" Congress shall have power to provide for organizing, arming 
and disciplining the militia, and for governing such part of 
them as shall be employed in the service of the United States." 
Here the word governing implies superiority, control, com- 
mand. It is an operative word which cannot be dispensed 
with ; and the other powers would be useless without it. Now 
the Complainant contends, that just so much power as the word 
imparts to Congress, in the constitution of the United States, 
over the army and navy, and the militia which shall be called 
into the service of the United States, does the commander io 
chief of the state derive from its use in the state constitu- 
tion. 

It is, therefore, as well upon the construction of the constitu- 
tion of the United States that the Complainant rdies as "^an 
authority for the meaning of the word govern as a military 
term, as upon the pertinency of its use in the state constitution 
to the army and navy, where it becomes essentially necessary 
for the application to their proper objects of the subordinate 
powers of trainin^^ instructing^ and exercising, neither of 
which could be earned into effect in the militia or navy unless it 
were under a power to govern^ which would, of necessity, be 
implied, were it not expressly conferred. 
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It appears to the Complainant that the argument in this case 
is in a nut shell, and the conclusion will result, from the manner 
in which the words in the constitution, " the powers with 
which the governor is intrusted and those incident to the offices 
of captain general and commander in chief and admiral shall be 
exercised agreeably to the rules and regulations of the constitu- 
tion and laws of the land, and noij oiherwise,^^ are interpreted. 
The Respondent's argument supposes, that, under the pro- 
hibitory clause, all the powers of the governor are to be exer- 
cised according to the rules and regulations of the constitution 
and the laws of the land; and if there are no laws regulating 
their iexercise, the power is worthless and cannot be exercised 
at all ; — or, in other words, that although the constitution gave 
the power, it was the legislature alone which could bring it into 
action. 

It appears to the Complainant, that, according to the ac- 
knowledged maxim, the constitution is the supreme law. By 
the Bill of Rights the first principles are laid down, and by the 
frame of government the different powers conferred, are dis- 
tributed among those who shall occupy the different stations 
established by it. The moment, therefore, a governor was 
chosen and qualified under the constitution, that moment be 
was invested with all the powers which the constitution grants to 
whomsoever that office shall be bestowed upon, to the full ex- 
tent of the grant, that is to say, unlimited ; but not, as the Re- 
spondent supposes, illimitable ; because the power to limit their 
exercise is not only expressly given in Chap. 1st, Sec. 1st, Art. 
4th, which the Complainant cited, but because the very clause 
from which the Respondent draws his argument itself provides 
that all his powers shall be exercised agreeably to the rules and 
regulations of the constitution and the laws of the land, and 
not otherwise ; — that is, not otherwise, where the law has regu- 
lated its exercise, but without any restraint until the legislature 
should limit or regulate it. How otherwise, I would ask, did 
the commander in chief govern the militia between the 25th of 
October, 1780, when the constitution went into operation, and 
the 3d of March, 1781, when the first militia law was passed, 
regulating the manner in which his power in that particular 
should be exercised. How otherwise could the governor have 
commanded the^ee^, which the commonwealth then owned, as 
admiral ; for if there was no law, (and tiiere was none, known 
to the Complainant,) providing for the manner in which the 
admiral's power over the fleet should be exercised it would, of 
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course, follow, that the fleet, equipped and fltted out at a great 
expense, was powerless, and the whole militia of the state, 
which at that time, and a time of war too, constituted its chief 
defence, was without a commander because the legislature had 
not regulated the exercise of his powers. 

The Respondent does not seem to be willing to give that 
force to the distinction between limiting the power to govern 
and limiting its exercise which the Complainant thinks neces- 
sary for a just determination of the point in question. The 
Complainant no where denies, that, so far as the legislature has 
regulated the manner of the governor^ s exercise of his power 
of governing the militia^ he is not boutid ; but only,thai so far 
as the legislature has not regulated its exercise^ the power is left > 
as unrestrained, and as unlimited as the constitution gave it. 

It is precisely so with the other powers named in the 7th 
article, upon which the Complainant had not time to remark 
the other day • The state constitution gives the power to the 
governor to train^ instruct and exercise the militia, as well as to 
govern it. Now, in so far as the laws have said that his power, 
under these terms, shall not be exercised over them, but on ont 
training day in a y^ar, for the particular purpose of company 
discipline^ and on one other day for inspection and review^ and 
as one part are obliged to train, and the rest only to show their 
arms, is the exercise of the power limited. But I hold, for all 
useful purposes beyond these, such as instructing and exercising 
them m escort duty, exhibiting their military strength to the 
Indians, showing proper respect to the President of the United 
States, or the Nation's Guest, paying funeral honors to the 
illustrious dead, and other occasions, which, if it had not been 
impossible to specify, would probably have been enumerated, 
and its exercise on those occasions limited, as it is on others, 
there is now no limit, and the power is left unregulated, and is 
to be exercised upon his responsibility, until the legislature, by 
law, shall relieve him from'it. The manner of the exercise of 
these powers is left precisely on the ground that the power to 
govern is. That is, where neither the constitution nor laws of 
the state have regulated their exercise, they are left unlimited,^ 
excepting so far as the constitution of the United States has 
done it ; and that it has done with regard to the three first, by 

Erescribing the system of discipline by which the militia shall 
e tr^ned and exercised, and to the last, by giving to the presi- 
dent the power to govern it in three specified emergencies. 
The RespondeDty asserting *' that if the power claimed exists. 
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it must be found among those conferred directlv by the consti' 
tution on the executive or by some necessary impliiiationy without 
which, the express power could not be exercised, or by some law 
which the legislature is authorized to make in clear and express 
terms," remarks, " that a resolve founded upon the supposition 
that the governor has that power, is neither proof that such is 
the true construction of the constitution, for the legislature are 
forbidden thus to exercise the judicial power of interpreting the 
constitution, nor sufficient to grant it, tor such grant cannot be 
made by any but direct language, or by such implication as 
necessarily shows an intent in the legislature to confer a power 
not enjoyed before." The legislature, he says, may " pass a 
resolve under a mistake, or in ignorance of the meaning of the 
constitution, without violating any maxim of our government." 
After admitting that the term executive was intended to be 
used by the Respondent in his argument in this and in one or 
two other instances as synonymous with governor^ the Com- 

Elainant will go further and admit, that a single act of the 
igislature or a resolve appropriating money^ (which is in truth 
an act passing both branches of the legislature, and signed hj 
the governor, and has all the force and effect of a law,) may be 
passed under a mistake or misapprehension of power. But 
this he will not admit without some good reason or cause is as- 
signed for the supposition ; nor ought it to be claimed, because 
such admission is necessary to the support of the Res|)ondent's 
argument. Neither can the Complainant suppose the resolve of 
June 26th, 1811, which was signed by Joseph Story, as Speak- 
er of the House, Samuel Dana, as President of the Senate, 
and Elbridge Gerry, as Governor, was passed under a mistaken 
construction of the constitution ; the more especially when he 
finds its recognition of the governor's authority to order out an 
escort is in exact coincidence with a long series of legislative 
acts, with similar recognitions, ranging through the statute book 
for half a century. 

Although the legislature is forbidden to exercise judicial au- 
thority, as the Respondent asserts, and although the judicial 
power is paramount to that of the legislature, when it oversteps 
the constitutional limits, it by no means follows that solemn 
legislative enactments made by those who are sworn to support 
that constitution, can be without influence even upon the decision 
of a tribunal of paramount authority which has a right to set 
them aside. Contemporaneous acts of the legislature, on the 
contrary, have always been considered as the strongest evidence 
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of the true intent and design of those who framed the funda- 
mental compact ; and when contemporaneous acts are continu- 
ally followed by others of like import by succeeding legislatures, 
and appropriations are annually made to carry them into effect, 
and all the powers these acts confer have been acquiesced in 
for half a century by the people and all the different branches 
of their government, it would follow almost as a necessary coik- 
sequence, that if the terms of the original compact were even of 
doubtful construction, such acts would be considered, by the 
judiciary itself, as conclusive of their meaning and design. In 
illustration of this position, the questions and decisions upon 
them may be cited, whether Congress has the power to authorize 
the President of the United States to judge of the emergency 
in which the militia of a State shall be taken away from the 
command of the governor of a State, and placed under his own 
authority and control ; to pass a tariff for the protection of do- 
mestic industry ; to build a post road ; and to establish a national 
bank, and numerous others. But because the legislature are 
prohibited to exercise the judicial power, does it follow that il 
shall uot interpret the constitution ? All acts of Ihe legislature 
are interpretations of the constitution, and if these interpretations 
are to be considered as a forbidden exercise of judicial power, 
it is difficult to say how laws could be made, and almost equally 
as difficult to imagine how a case could arise for the judicial 
power to act upon. 

The Complainant holds, therefore, that so much of his argu- 
ment as rests upon the various acts of recognition by the legisla- 
ture of the power contended for is perlinentj and entitled to the 
consideration of the court. 

The Respondent contends that the clause conferring the 
power to govern the militia on the governor may be construed 
to mean, that this power is to be exercised by him " in any man- 
ner 710^ repugnant to the laws and constitution ; or in such a 
manner as shall be prescribed by law, and not repugnant to the 
constitution." He adds, " that the latter is the true construction ii 
most manifest, for it would be little less than absurd to confer 
powers by the constitution on one branch of the government, and 
empower another to abridge or take them away. Whereas it 
would be according to the whole analogy of the constitution to 
authorize the legislature to assign to the executive the particular 
mode in which its duties shall be performed, as is done in the case 
of the judiciary." 

The difference between the judiciary and mifitary powers 
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conferred by the constitudon, the Complainant maintains, destroys 
the analogy contended for. The constitution provided that 
there should be an independent judiciary, and for a trial by 
jury, but it did not determine how many judges there should be, 
nor how far the jurisdiction of the court should extend, nor who 
the jury should be composed of, nor how they should be returned 
and empannelled. Having established the principle of an inde- 
pendent judiciary, and provided the manner in which the judges 
should be appointed, and by what tenure they should hold their 
offices, it left the particular organization of the judicial depart- 
ment to the legislature. But the militia was at that very time 
in existence as an organized bodt/j and the then existing brigades, 
regiments and companies were adopted, in terms, in the constitu- 
tion itself, as the proper sub-divisions of the militia until the same 
should be altered in pursuance of some future law. The terms 
train, instruct, exercise and govern, with which the governor was 
invested over the military power, had something immediately to 
act upon, and no proceeding of the legislature was necessary to 
bring the power into action. It was in a time of war when the 
constitution was adopted, and it would have been a very strange 
thing, for the convention then to have left a military interregnum. 
That it was not so intended, is not only to be deduced from the 
reasonableness of the supposition itself, but from the facts in the 
case, and the construction put upon the power at the time, all 
of which show that the constitution conferred the power on the 
governor directly, and did not leave it to be brought into action 
by the legislature. 

Further, the same words are used as applicable to the navcd^ 
as well as the military power. If the governor could not exer- 
cise any authority over the one, he could not over the other, the 
clause being construed, as the Respondent contends, that is, that 
he could not act at all, otherwise than according to some legisla- 
tive provision. - There is no law in the statute book regulating 
the exercise of the governor's power over the fleet as admiral ; 
but Governor Hancock nevertheless exercised power as such 
to the end of the war, and fitted out the ship Tartar and the 
lugger Dreadnought, and actually sent the sloop Winthrop to 
sea under the command of Capt. Little, in a very imprudent 
manner, as many members of the legislature supposed, who 
thought it impossible she should escape capture. If therefore 
the clause is of such doubtful import that it may be con- 
strued, either that the governor could not act under it, according 
to the Respondent's view, otherwise than according to law ; 
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or, on the other hand, that it cdnfers on him a direct authori^ 
to govern the existing institution in time of war, according to the 
powers vested in hirwHjntil their exercise should be restrained 
or regulated by law, and then only according to the limits and 
restraints thus imposed, the contemporaneous construction by 
the action of the governor, at the time the legislature itself was 
in session, followed up, as it has been, by successive legislatureSi 
from that time to this, must be decisive of its meaning. 

At the time the constitution was adopted, the people were 
contesting the power of Great Britain for the establishment of 
their own freedom from the despotism of military rule ; and while 
the very notion of military subordination required that any mifi- 
tary institution should have but one head, its authorities were 
intrusted to the governor, with all the powers necessary to consti- 
tute it as such. Yet nothing was more natural than that the 
jealousy of concentrated power from which the people had suf- 
fered so much, should show itself in the provision which sub- 
jected the exercise of all the military powers of the governor 
over the army, the militia and the fleet to the limitation and 
regulation of the immediate representatives of the people, when 
and so far as they should see fit to assume it. 

For these additional reasons the Complainant contends that 
the power to govern the militia, is granted by the cojistitutionf 
and that its exercise only can be regulated by law. 

Mr President — I proceed now to the merits of this investiga- 
tion, and in doing so, it is proper 1 should state, that I appear 
before you in my public capacity of adjutant general of the 
commonwealth, as the official prosecutor of an officer high in 
rank, station and influence. He is charged with military 
offences, committed in the presence of the whole government 
of the commonwealth on a day of great public ceremony, the 
distinction of which much depends on the manner in which the 
military part of it shall be conducted. This is but the third 
time since the organization of the government, that the official 
organ of public authority has been ordered to appear as a pub- 
lic prosecutor ; and the consideration that the proceedings in 
this case, will probably, hereafter, be recurred to, as a precedent; 
as well as that which arises from the relation in which the 
Conmlainant stands to the government as its functionary, and to 
the Aespondentj as an officer of like tenure of commission with 
himself has demanded of him particular care in conducting 
the prosecution. He has aimed alwavs at the end which seem- 
ed tobim to be the proper object of daQr, that an (ffieer in Ae 
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$emce of his country^ and claimmg, and being entitled to its 
protection^ if innocent^ should not be convicted through want of 
ingenuousness on the part of the Prosecutor, or by chicanery 
and artifice in conducting the prosecution ; nor, through want of 
certainty in the complaint, escape^ if guUiy^ that condemnation, 
which the dignity of the laws demand^ and the offended honor 
of his commission requires him to suffer. 

In examining the charges and comparing them with the evi- 
dence, the court will observe, that care has been taken so to ex- 
hibit the specifications of the facts, with different degrees of 
aggravation, and under different heads of charges as to secure 
its finding where guilt exists, in spite of the metaphysical dis- 
tinctions which those who are familiar with the proceedings of the 
civil courts are too apt to indulge in, but which the good conamon 
sense and practical knowledge of military men should ever pre- 
vent them from being entangled by. The court cannot find 
more than is charged ; but if the members should be of opin- 
ion, that any of the facts are set forth with a greater degree of 
aggravation than the evidence warrants, they will omit all or 
any part of such terms, and find the words of simple averment, 
which are proved ; but such words should not be omitted in the 
finding where the nature of the charge or specification proved, 
warrants their implication. So when the facts of the specifica- 
tion are fully proved, though there may be extenuating circum- 
stances, the court may weigh them in their sentence^ but not 
in their ^Tu/tVig', as these must be left to the approving officer^ 
who, upon his own comparison of them with the nature of the 
charge, and the recommendation of the court, when it shall be 
made, may dispense with the sentence and mitigate the pun- 
bhment. 

The Complainant must claim the indulgence of the court for 
a few remarks, made necessary by the imputations (he can 
most conscientiously say undeserved) which have been cast upon 
his motives and conduct, ancT which have just been communi- 
cated to the court in the Respondent's name. 

As he before has said, this is not the first time the Complain- 
ant, from his station, has been ordered to become an official puth- 
tie prosecutor for a military offence ; but it is the first time, be 
speaks it more in sorrow than indignation, the disposition of a 
private complainant has been imputed to him. 

He did not come here to avenge any supposed wrong or in- 
jury done to himself; nor, by order of the commander in chie^ 
m consequence of any act of the Respondent, which was, in 
the least degree, derogatory to his private character; but o^SctoZ- 
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ly, in the name of the commonweaUh^ by order of its chief JunC" 
tionary^ to prosecnie an offender for a breach of its laws, and for 
disrespect to its civil authorities, in a manner and on an occasion 
which could not be overlooked without the just imputation of 
gross partiality and injustice. 

The Complainant carefully avoided the introduction of any 
circumstance into the charges, which, with any propriety, could 
be said to be of a private character ; preferring that the com- 
plaint should rest on the basis of those public considerations 
alone upon which it was predicated. Conscious of the purity 
of the motives which have influenced him, and of fairness in 
conducting the prosecution, the Complainant will think himself 
peculiarly unfortunate if he has produced in the mind of the 
court any such impression of unfriendly feelings as is imputed 
to him, when, not only no such feeling is harbored toward the 
Respondent, but, on the contrary, such were, and are his rela- 
tions to him, as an officer of a corps, which almost entitles 
him to be considered as a part of the general staff, and 
such his private relations to him in society, and to his family 
connexions, on every side more than honored and respected as 
they all are, that the event which caused the arrest created in 
his mind great unhappiness, and made tlie preparation of the 
order of arrest itself an act of the most painful duty. 

Neither is it proper in the situation in which the Complainant 
is now placed, of being obliged to disclaim any such unfriendly 
feelings for himself, that he should leave it open to the remark, 
that such must have been those of him by whose orders he acts. 
This whole community know, both from the public connexion of 
long pri^te intercourse of the most friendly relation, which has 
existed between the venerable parent of tlie Respondent and the 
commander in chief, as well as from the recent opportunity which 
had been presented to him of becoming more intimately ac- 
quainted with the individual members of the corps the Respond- 
ent commanded, that nothing but a sense of the most impe- 
rious duty, arising from, I may almost say, a sorrowful 
conviction, that unless an opportunity was offered to the Re- 
spondent for his justification, any future attempt to compel the 
execution of a military order in this commonwealth would be 
votn, could have induced him to make this the subject of 
public inquiry. It is not for me to say what could, or would 
have been done if the Respondent's course had been different 
after the occurrence of the first event complained of; but it is 
proper to say, that his after conduct was such, as, in the gov- 
emor's opinion, left him no alternative. 
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Protesting, therefore, for the commander in chief, and every 
member of his military family, that, so far as they have bad 
any direct agency in the concern, or have been called on to 
express any opinion on the subject, none but feelings of the 
most heartfelt sorrow have influenced and directed them, I 
must now proceed to the other considerations which the case 
presents. 

In the remarks, which I feel it my duty to make upon the 
nature of the charges, and the evidence by which they have 
been supported, I must necessarily be more general, than so 
great a volume of crowded testimony would seem to require. 
The consideration is, however, no small relief to me, that 
against public injury from this circumstance, the government 
have a sure guaranty, in the attention and diligence of the 
court, to the examination of the testimony. The particularity 
of their minutes of the evidence, being written at great length, 
inust have impressed forcibly on their memory the facts in the 
case ; and if anything shall have been overlooked, the fidelity 
and accuracy of the judge advocate will expose it, as, doubtless, 
he will discover in summing up the evidence the same intelli- 
gence and ability which every page of the record exhibits. 

Courts martial are common-sense cpurts, and the member^ 
of them are supposed from their own experience to be ac- 
quainted with military practices and usages, and are to be gov- 
erned by them, in their decisions. Not the practices of the 
militia of other states, but of this ; not the habits, usages, and 
public ceremonies of other parts of die country, but our own. 
These courts are constituted so as to be governed by military 
usage, rather than by legal technicalities ; for if it were not 
their duty to reject, rather than to be guided by these, there 
would be great danger of such courts being perverted to pur- 
poses of chicanery and oppression. 

The attention of this court is now called to investigate some 
of the circumstances of the organization of the civil government 
of their own state, which but comparitively a few of the people 
have however witnessed. But those who have attended it, have 
discovered something more dignified and imposing in the cere- 
monies of a Massachusetts election ; something that impresses th^ 
mind with more respect for the character of those who established 
them, and with more veneration for the principles which they 
serve to perpetuate, than the forms o\ any other state on 
a like occasion, or even of the United States at the inaugura- 
tion of the president. But the disposition for innpyatiop^ ever 
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captivatiDg, is so great among us, that the most venerable insti* 
tutionsi such as in other countries, and under difierent forms of 
government, are supported from mere habit, are here every day 
assailed, the principles on which they are founded disputed, 
and the customs oi our ancestors, the land marks of primeval 
purity, are, one after another, torn up and destroyed. The 
change of the season of the year in which the government shall 
be organized, united with the very circumstances of this election, 
and the disavowal of public authority, by those who have on 
this occasion, as heretofore, most anxiously sought its exercise, 
as a favor and an honor, it is not at all unlikely will be the 
ground work of an effort to destroy the custom, (one of the 
venerable and respected relics of our puritan ancestors,) of 
the civil rulers of the commonwealth, after the annual organi* 
zation of the government, proceeding through the public streets 
in a body, under a military escort to the church, there, in the 
public presence to invoke the blessing of the Almighty Ruler of 
the Universe, upon the feeble endeavors of those, who, without 
his aid, would be incapable of wisely conducting the affairs of 
the small community, over which they are placed in authority. 
Had this been the first time, since the adoption of the constitu* 
tion, of the governor's exercise of the power his order assumed, 
it would seem to have given just cause for that strict examina^ 
tion into the principles of it, which it has undergone. But now, 
to dispute its authority, after the unintermitted practice of the 
government from the very year of its organization, seems much 
Uke doubting, whether the venerable oak of antiquity stands in 
the soil in which it was planted. 

The tedious inquiry into the most minute circumstances of 
the transactions which are the subject of charge, has produced 
a mass of evidence relating to a few occurrences, which rather 
tend to confuse than to develope their true character. 

The case is one of such simplicity, all the circumstances of 
which occurred in a single hour, that this court, with the assist^ 
ance of the judge advocate alone, would have tried it in three 
days. But when the facts themselves furnished no defence, 
other colorable circumstances were to be elicited, upon which 
to ground it. And it is to this cause, more than any other, that 
this court has had so tedious a session. The Kespondent's 
illusuration of defence, is drawn from the drcumsiances which 
the evidence developes ; and by it those which are merely 
exculpatory, are made justificatory. It is for the court to detect 
the fUlacy of the views of the transaction which the Respond*^ 
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ent's defence exhibits. In aid of their desire to find the trutb| 
I shall endeavor to remove the vast body of immaterial matter 
which envelopes it ; and, considering the evidence only, as it 
relates to the few facts upon which the complaint was predicated, 
endeavor to clear it of the doubts which the ingenuity of the 
Respondent's advisers, by magnifying immaterial circumstances 
into the main object of the charges, have thrown upon it. 

Before proceeding to the investigation of the evidence, tbe 
court will indulge me in some few general observations wbich 
apply to difierent parts of the case, and which are made neces- 
sary by the many legal distinctions which appear in various parts 
of the Respondent's defence, some of which are more correct in 
principle, than they are in their application ; and others of which 
are totally untenable, either by law, or the practice and usage 
of military courts. Although the Complainant acknowledges 
bis want of familiarity with the rules of evidence, it will be long, 
he hopes, before the first principles of the law will be forgotten 
by him. He thence infers that some rules are contended for, 
on the part of the Respondent, in respect to the form of tbe 
charges and specifications and the application of the evidence, 
which are not warranted by any authority. 

A specification is nothing more nor less, than a statement of 
certain material facts, which are supposed to establish the crime 
or offence charged. It should be definite as to time, place, and 
person. Absolute precision is not required ; but a convenient 
degree of certainty shall be alleged, in order that the party ac- 
cused may know the nature of the offence, and the general 
facts which constitute it. 

Abstract and sophisticated distinctions are not countenanced 
before military tribunals ; nor, are the rules and axioms of civil 
courts to be their sole guides. Substantial justice being the 
object sought for, the practical men invested with its adminis- 
tration are no where required to be tied down by the strict rules 
of pleading or technical forms. The great purposes of justice 
are not, and cannot be trammelled before courts martial, m this 
manner. Such courts must necessarily act on the foundations 
of^ human belief, as they are applied to other occurrences, ex- 
cept that the facts are required to be accompanied by the sanc- 
tion of an oath. Light may be gained by examining the rules 
of evidence established by civil courts', and as a general direc- 
tory, these rules should be followed in forming a decision upon 
a doubtful question ; but beyond this, it is not necessary they 
should be adopted. With these remarks, let some of the 
grounds contended for be scrutmized. 
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It may be true that one charge lends no support to anotheri 
and that each should be considered distinctly by itself; yet, as 
It regards the spenficaiions, this may or may not be true. It 
will depend, and unavoidably so, on the facts set forth in the 
specifications themselves, whether they do or do not maintain 
each other. If the object of the specifications be to define 
the quality of the act done, and the facts are re-stated more than 
once for this purpose, with distinctive marks, although the vari- 
ous qualifications may no; be established by proof, still tlie facts 
stated in one specification, are not consequently at variance with 
those in another, nor, are they to be rejected, in determining 
whether the accused is guilty of the charge under which they 
are placed. 

Nor is it true, that the same evidence which proves dwoJedi- 
ence of orders, may not also prove neglect of duty or unmilitch 
ry conduct. Every act of disobedience of an order involves 
both neglect of duty and unmilitary conduct ; although the 
converse of that proposition is not true. The evidence addu- 
ced to support the first charge, may maintain the others. In 
some military codes, the punishment would be dififerent in the 
one case from the. other ; and where this difiference exists, it 
becomes material to divide the charges, although it is not neces- 
sary to do so where the punishment is the same under all. The 
testimony received, cannot, however, be limited. If it be ap- 
plicable to the support of any fact in question, it is to beadmU" 
ted and weighed as a fact in the case generally. 

Another distinction taken in relation to the burthen of proof, 
is not considered on the part of the prosecution to be well 
founded in reason or law, in the manner it is stated in the 
defence. The Prosecutor must establish the material facts 
charged. On him rests this burthen ; but because the accused 
leaves in doubt his innocence, it by no means follows, that 
the original burthen of proof, is shifted and left on the 
Complainant, merely because a dovbt is raised. To illus- 
trate this, take the first charge of disobedience of orders. 
All that is incumbent on the government, is to prove the issu- 
ing and due transmission, and non-performance of a legal order ; 
the burthen then shifts, and he who would excuse his omission 
to obey, roust establish a valid cause for non-obedience, beyond 
all reasonable doubt. If he leaves his justification in a ques- 
tionable shape ; or, if the circumstances in palliation were with- 
in his own control, he roust be convicted. Thus, if an officer 
receives an order for the performance of a particular duQrs and 
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on the way to its performance he is met by anofhef officfer rank- 
ing him who gave the first order, and he countermands the first 
order, the latter must be obeyed. But if arraigned for ibe <fis- 
obedience of the first order, he must clearly and unquestiona- 
bly prove that the second order was a direct and positive coon-* 
termand of the first which he was bound to obey. StiH no 
toluniary act in the exercise of the soundest discretion, even to 
carry into effect an order in a different though supposed better 
manner than the order itself directed, can be any excase fbf 
the disobedience. 

It is not to be questioned that every offence in proceedings at 
law should he formally and substantially described. This rote, 
drawn from our constitution, is often applied to proceedings of a 
different kind ; and, it may be conceded, that it is generally a 
proper guide in designating any infraction of public duty. 
That this is under all circumstances, and upon every occa^oa 
to be the sole method of setting out an offence is not even true 
at law. Much less so before tribunals not governed by the 
same artificial system of practice. Whenever it is necessary 
to determine the character of an act by any adjuncts, the rule 
may be usefully resorted to. Still the governing principle is 
merely that such a description of the conduct complained of be 
given, that the accused may plainly discern *^ the extent and 
iront of his offending" in order to prepare for his defence. 
Such modes of describing military crimes as have been usually 
approved of in this commonwealth, have been resorted to on 
the present occasion, and none other. And whatever com- 
plexion may be given by ingenuity and sophistry to the terms 
employed in the specifications, it cannot be kept out of sight or 
forgotten by this tribunal, that they are solely intended to char^ 
aeterize the offence, and to make known the intendment which 
military law affixes to the fact or deed complained of. 
. Where an officer has a duty assigned to him, his mind may 
be said to be free to perform or omit it. If he omits, the will 
. being free to determine the course to be pursued, it is a unffiil 
omission, and it may well be alleged to have been wilfyHy omit- 
ted. Nevertheless, the offence, the military crime, is, substan- 
tially the omission. 

If the Respondent, whatever may have been the motive in 
his own breast, being directed to report himself at the church 
at the expiration of half an hour, chose to remain elsewhere 
with those under his command, whatever may have been his 
design, he is answerable ; and his ofi&nce, in a militaiy point of 




377 

view, is not, in the slightest degree, diminished by the circum- 
stances which induced it. There was an exercise of bis w?*//, 
and it is because he did exercise his luill, and not obey that of 
his superiors, that he is now held to answer. The proposition is 
advanced by the Respondent, that the act done by an officer, 
or the omission to perform the duty enjoined by his orders, 
does not of itself furnish evidence of the motive which influ- 
enced him. In most cases, the intention can alone be discov- 
ered by the act. If with deliberation an act is performed, the 
law will presume that the consequences naturally flowing from 
the deed, were intended. Thus, if an individual throws a brick 
from the house top in a popubus city into the street, or projects 
any other ardcle, which, if it strikes a passer by, produces 
death, our criminal code does not require that the intcniioni ii»- 
dependent of the cictj should be proved to establish the crime 
of murder. It declares that it was done whh malice afore- 
thought, although there might be no preconceived intent. The 
act being proved, it is for the party committing it to show that 
it was by inevitable accident. It is needless to pursue this com- 
mon law illustration. Every oflicer who accepts a commission, 
impliedly, but necessarily, pledges himself to the government, 
that he posseses an adequate knowledge of his duty ; therefore 
bis acts and omissions are always to be weighed and scanned 
upon the assumption that he has every requisite for the proper 
discharge of his trust. If he be arraigned for unmilitary con- 
duct in the execution of his duty, would the excuse be tolerated 
for a moment, that he supposed he possessed the requisite 
knowledge, but was mistaken ? That be ought not to be con- 
victed 01 his oflfence, because his intention was honest and pure ; 
but misapprehended the extent of his own capacity ? Such att 
excuse can have no foundation on which to rest before a mili- 
tary tribunal, any more than the careless or wanton use of a 
deadly weapon which deprives an individual of his life, can be 
deemed innocent in a court of law. 

Obedience is the life-spring of military conduct, whether it be 
on parade, or on the forlorn hope ; xmplicity unreserved and 
" prompt obedience is the unqualified duty of both ojfficer and sol' 
dier. If he neglects or omits to yield this obedience, unless from 
physical force which be cannot resist, it is an intentional and 
wi/ftd disobedience. If he does not manifest his will by per*- 
formance, it is a designed resistance of the authority by which 
he is governed. If it were otlierwise, no individual who omitted 
his duty could ever be convicted, unless he coupled with bis 
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omission the folly of declaring his intention to be guilty of the 
breach of the duty which he was enjoined to perform* The 
allegation in the specifications of the difierent charges therefore 
that the act was wilfully and intentionally done or omitted, 
amounts to nothing more than giving a descriptive character of 
the ofience. These expletives might indeed have been omitted, 
without varying the nature of the charge or the character of the 
proof requisite to support it ; but tlieir addition does not alter 
the circumstances or bind the prosecutor to furnish other evi- 
dence than what arises fmm the substantive fact of the crime or 
ofience alleged. The motive necessary to produce the act b 
to be presumed to have had its influence, whether the individual 
is tried by the military or criminal code established for his gov- 
ernment. The bosom of the offender cannot be unlocked and 
his motives there sought out ; his acts unavoidably must be his 
interpreters. 

The charges and specifications are founded upon facts and 
customs which are of public notoriety and which the evidence 
ui the case has developed. 

These shortly are, that, it has been customary, from the 
adoption of the constitution, that a procession consisting of the 
governor and council and the heads of the different departments 
of the government, the president and members of the Senate 
and the speaker and members of the House of Representatives 
with their respective clerks, should be formed at the State 
House, and proceed thence under a military escort to church 
for the purpose of hearing a sermon from a clergyman annually 
chosen by the legislature for that purpose, and attending to other 
religious exercises suited to the occasion, on the day of General 
Election. That the Independent Company of Cadets, which is 
not attached to any regiment or brigade, and the number and 
rank of whose officers honorably distinguish it from all other 
companies in the commonwealth and peculiarly fit it for this 

Particular service while they exclude it from duty in the line, 
as been almost invariably ordered to perform the escort duty 
of the civil government on the anniversary of the Declaration of 
Independence and on days of General Election from the time of 
the renewal of its charter^ by Governor Bowdoin in 1787, to 
the^present lime. That this is a duty, whicli from long estab- 
lished usage, that company has considered it a peculiar privi- 
lege to have the honor of performing. 'That this company, 
being under the command of the Respondent, was ordered by 
a General Order, dated the 24th of December last, and by a 
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Division Order lounded thereon, dated the 30th o\ the same 
month, to perform that duty on the last Election day, which 
took place on the 4th day of January last. That, in obedience 
to said order, at the time and place therein mentioned, the Re- 
spondent reported for duty, and afterwards took up the escort, 
and conducted and delivered the same, at the Old South church 
with the customary salutes and honors. That seats were pro- 
vided and reserved for the escort, as has usually been practised 
on all public occasions, which were not occupied by them on 
this, but, that the company, without orders, marched away from 
the church, and were proceeding on their way to partake of a 
collation at the Exchange Coffee House which was there pro- 
vided by their officers for them, when an order was delivered 
from the governor to the adjutant of the company, and by him 
communicated to the lieutenant colonel, to report for escort duty 
in half an hour. That the company neither reported ab 
ordered, nor was it present to take up the escort when the ser- 
vices were over, and although proclamation was made by the 
sheriff, after the services of the church were closed that the 
procession would return in the order in which it came, as there 
was no escort present to conduct the same in that order, the 
customary ceremonies of the occasion were necessarily omitted, 
and the governor and several other members of the govern- 
ment left the church and proceeded in the usual course, through 
Washington, Winter, Tremont and Park Streets, towards the 
Slate House. That when they had arrived in Tremont Street 
at the head of Winter Street, the company, which had run 
through the streets to intercept the procession, met the governor 
and other gentlemen who composed it, and attempted to form 
in the path before them and take up the escort without leave or 
command, and obliged the procession of the government to turn 
out of the usual path, and broke up its order. That bis excel- 
lency then sent a message to the Respondent, informing him, 
that he had no further orders for him that day, and proceeded 
to the State House. But, notwithstanding he was thus dismiss- 
ed, the Respondent, instead of retiring with his company, as he 
was ordered, soon afterwards appeared with it in Yront of the 
State House, and sent up his adjutant to the governor in the 
council chamber for further orders. 

This is the substantial history of the proceedings of the day, 
(some of the circumstances of which may be varied by the 
weight which shall be given to contradictory testimony,) 
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Upon which the charges and specifications of charges in tbe 
complaint are founded. 

It now becomes the duty of the Complainant to proceed to 
the examination of the evidence in support of the charges which 
arise out of these proceedings. 

The^r*^ charge is for disobedience of orders. — The first 
specification of this charge states, that the Respondent, as Cap- 
tain of the divisionary corps called the Independent Company of 
Cadets, with the rank of Lieutenant Colonel, by the General 
Order of the 24th Dec. last, was under orders to perform escort 
duties to the government on the last General Election, on tbe 
4th day of January last, to attend public worship at the Old South 
church, the customary place therefor, and return thereafter to 
the State House, as is usual and customary ; that the Respon- 
dent, having reported for duty at the time and place mentioned 
10 said orders and taken up the escort, conducted the procession^ 
consisting of the executive and legislative branches of the gov- 
ernment and their officers to the meeting-house, and while tbe 
government aforesaid was in the same, departed therefrom, and 
did not return and escort the procession back to the State House 
after the services were over in the usual and customary manner, 
and so, in disrespect to the said government, disobeyed said or- 
ders. 

The Respondent having pleaded to the charges, it is not ne- 
cessary ibr the Complainant to go farther back in the proceedings 
than to show what the evidence clearly supports, that the Gene- 
ral Order of the 24th of Dec. last, was issued on that day, 
and mailed for Major General Capen, Dorchester, to whom the 
same was directed, and under whose immediate orders the com- 
pany is ; that on Wednesday, the 28th of Dec. the day after 
the Respondent was commissioned as commanding officer of 
the company, he addressed a letter to the Adjutant General as 
icdlows : 

"Dear Sir, — Will you have the kindness to send me by 
the bearer, the order for the Cadets to parade on Election day, 
I will send it to the Major General so that it may come regularly 
down. 1 make this request, that the longer notice the company 
can have, the greater probability of bringing out a goodly number. 
If the order be sent to Dorchester by post, a delay in transmit- 
ting it must necessarily occur. If you prefer it, the order may 
be sent to Major Capen, aid-de-camp to the Major General, at 
the Old Bowdoin House, in Beacon Street, who will see that 
it is sent regularly down, &C." (See letter annexed marked 9): 
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That the above letter was left at the Complainant's house on 
Wednesday evening, and that on the following morning, a dupli- 
cate original of the general order requested was made out and 
directed to the Respondent, and left for the messenger to deliver : 
That that duplicate original was delivered by the Respondent 
himself to Mr Thompson, clerk of the company of Cadets, who 
boarded at the Old Bowdoin House in Beacon Street : That 
Major Capen, the aid-de-camp of the Major General, referred to 
in the Respondent's letter, also lodged at the same house : That 
the duplicate order was received by Thompson on Friday, with 
directions to deliver it to Major Capen as soon as he saw him, 
and which he did deliver to him that day : That Major Capen 
wrote thereon the division order of the 30ih of Dec. which was 
approved by the Major General, and ordered to be issued on 
Saturday, the 31st, (he having before that time received the 
original order which was sent to him by mail :) That, according 
to a request Major Capen had previously received from the 
Respondent, he, on the Monday following delivered the order 
to Mr Thompson, who sent the same to the Respondent ; and 
that the members of the company were notiBed, for escort duty, 
by the colonel's command, on Election day, according to a blank 
form of notification annexed to these proceedings, on Saturday, 
the 31st of Dec. four days before the day of parade. 

However difficult it was to obtain the facts from witnesses who 
evinced a lively feeling in the Respondent's favor, but who, the 
government was obliged to make its own, and notwithstanding 
some of the facts did not come out, but on a close cross-exami- 
nation on the fourth day of the proceedings of the court, and 
the second or third time the witnesses were called to the stand ; 
yet the facts now clearly appear on the record, as above stated, 
and cannot be disputed. I will not therefore take up any more 
of the time of the court upon that part of the evidence, than is 
necessary for the remark, that, by the proof thus exhibited of 
the actual receipt of the duplicate original of the general order 
of the 24lh of Dec. by the Respondent, the actual delivery of 
which Mr Kuhn the messenger could not remember, was the 
government relieved from that responsibility, which the Respon- 
dent by his letter had assumed, and which would otherwise have 
fallen upon some of its officers for not seasonably transmitting 
the orders thus received, and whoso avowal of that omission on 
the records of a public tribunal is but an aggravation of their 
misconduct. 

The order which is thus seasonably traced into the Respon- 
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dent's hands, requires the Independent Company of Cadets to 
perform escort duty for the government on the day of General 
Election, on the 4th of January then next, and directed the 
company to report to his excellency for further orders. It is 
proper here to remark, that the order is drawn in the usual 
form, and was directed to a company which has performed 
similar escort duties to those required on this occasion ninety' 
eight times since the year 1796, and almost every year before 
that, from the time of the celebration of the adoption of the* 
federal constitution in 1788. The character of the duties they 
were called on to perform were well known to them, and all 
the customs and ceremonies attending the same. The objection 
* that the evidence does not support the specification seems there- 
fore to have been founded on a state of things that did not 
exist. It supposes that the company did not know what escort 
duties were, nor how to perform them, without special directions, 
such as were not given, and which, if given, would have con- 
veyed an imputation upon its officers, that would not have been 
received as a very flattering compliment to their understandings. 

Orders are express or implied, and are to be understoood with 
relation to the nature of the dudes to be performed. When 
the general object is understood, a wave of the hand is an order. 
If an officer was ordered to a distant position with a view to turn 
the enemy's flank at a time when any particular operation should 
t^e attempted elsewhere, a wave of the hand from the officer in 
command would be an order to advance. So if two officers were 
commanded to manceuvre their respective commands ahernately 
in a field not large enough for both, and a specified time was 
allowed to each, during wliich the otiier should keep out of his 
way, and after one had manoeuvred some time, the commanding 
officer should say to the other, the field is yours, sir, this would 
be an order for him to commence his operations. So when a 
salute of a march is paid by the band, if the officer who receives 
it puts on his hat before the march is played through, it is an 
acknowledgment of the salute, and an order for the band to 
cease playing. 

The general order which shows the object for which the com- 
pany was called out, was, for the company to perform escort duty 
to die government on the day of General Election, and to repair 
to the State House at the time and place assigned, and report for 
further orders. The defence alleges that no further orders were 
given, and, of course, that the specification is not supported* 
Let us see whether this is not merely a captious objection. In 
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the general order of the 24th of December, which the Respon- 
dent acted under, he had notice that the requisite provision for 
the day would be made by the quarter master general. The 
customary collation, by previous concert with the commander of/ 
the corps, was arranged for this occasion, in a less formal man- 
ner, than heretofore. This was done in order to save the com- 
pany the necessity of exposure to the weather, in coming up to 
the State House at the usual time, and waiting there an hour 
more, than, by the arrangement made, it would be necessary. 
Col. Quincy, aid-de-camp to his excellency, and acting in the 
council chamber where his excellency was, requested the Re- 
spondent after he had reported to invite his company to partake 
of a collation in the ante-chamber. This was in order that the 
collation was ready which he had been notified would be pre- 
pared for him. Col. Quincy then informed the Respondent, 
" that the two houses were organized, and would, probably, be 
ready to proceed as soon as he was ready to receive them," 
and testifies that " the corps was, immediately afterwards, formed 
in front of the State House." This was an order to prepare to 
take up the escort, and shows that it was received and obeyed 
as such. " I went down," the witness says, " and communicated 
with Captain Sargent, (ihe adjutant) who informed me that the 
company were in readiness to take up the escort, and I informed 
the governor, who immediately presented himself before the 
corps and received the usual salutes." The witness does not 
say in terms, in his testimony, that every time he comnjunicated 
an order, he formerly repeated his auiliority from the comman- 
der in chief to give the orders he did, by saying, " I am com- 
manded by his excellency to inform you that if your company 
is prepared to take up the escort, he is ready to proceed," &c ; 
but the court will not doubt that his excellency's orders were 
communicated in the usual and proper language and manner, 
and were well understood by the Respondent who received 
them. These orders all related to the performance of the ge- 
neral duty which it was the object of the general orders to have 
performed ; and under and according to them the service the 
Respondent was called Upon to render, was undertaken by him 
to be performed, as was well understood, in the usual and cus- 
tomary manner. 

Of the same character is the exception, that there is no order in 
terms, expressly given, for the Respondent to go to the Old South 
church and deliver the procession, and after the services are over, 
take up the escort and come back with it to the State House. 
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All this, and a thousand other incidental circumstances, such 
as the streets the procession should pass through ; the door by 
which it would enter the church ; who the procession was com- 
posed of, and who the company would permit to pass its front 
into the church ; these are all implied and understood, and if 
they had not been, would have been made known to the officer 
whose duty it was to make the inquiry, if everything was not 
explicitly understood that the occasion required. But as the 
Respondent did not at this time " report (or further orders," it 
is presumed he well understood the object of the orders and 
communications made to him, and having taken no exception 
to their informality <it the time, if any there was, (which is the 
last thing to be imagined on a day of public ceremony,) it is too 
lat6 for him now to say, that *' neither of these communications 
are stated to have been by his excellency's direction's.'' His 
duty was suggested to him in the general order, he reported 
according to it, and undertook the service, and its accomplish- 
roent rested on his own responsibility. So far then, there is 
no dispute about the facts. \ 

The breach alleged, is, that the Respondent with his coip* 
pany marched away from the meeting-house, and did not return 
and escort the procession back to the State House in the usual 
and customary manner. The evidence in support of it, rests 
upon the fact, that the Respondent delivered the escort at the 
cnurch, countermarched his company, and afterwards was in the 
act of marching off in column, when Col. Quincy delivered the 
order to Capt. Sargent, for the Respondent to report as thereby 
directed, and diat Capt. Sargent commenced repeating this or> 
der to the Respondent, while the company were on the march. 
Whether the Respondent had actually marched his company 
away from the meeting-house to die Exchange Coffee House, 
or was on the march with a design to go there, or anywhere 
else, is immaterial. He ought not to have marched away at all. 
He was on duty, under orders to attend the procession as its 
escort. Pews were reserved for his company in the church, 
where they would have been as comfortably situated as the 
rest of the procession. Their occupation would have been not 
only comfortable to themselves, but would have been an act 
of becoming propriety. And, whatever may have been the 
practice of the company on previous Election days in May, 
in the inclement month of January, the taking of the seats 
would have seemed to have been the course which a discreet 
comniander would have adopted ybr the protection of his taen. 
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if for no other reason. Their appearance in church on the 4th 
of July has been customary, and no good reason has been given 
for not occupying the sents which were reserved on this, other 
than that a collation had been ordered al the Exchange, which 
it might naturally have been supposed would have been more 
gratefully received by the members after the services of the day 
were over, instead of their being called to it within an hour from 
the time they had taken refreshment at the State House. But 
the Respondent had made different arrangements, and he chose 
to march off to accomplish them, and he did march off, without 
orders, contrary to the rules of military propriety and the prac- 
tice of the company on like occasions. This is proved by 
Colonel Baker's testimony, w^o has been a member of the 
corps for thirteen years, and in answer to the Respondent's 
quesiionXoOy who probably expected to prove a contrary custom 
by putting it. Question, "What orders have been usual after 
delivering the procession at the meeting-house, as to the time of 
returning ?" Answer. " The company were always relieved 
for a limited time, differing at different times, sometimes for aa 
hour, and sometimes during the services," so that the military 
rule of waiting for orders, is according to xhe former practice of 
the company. Of them both, however, the Respondent was 
regardless ; and without waiting a moment for the order of rer 
li^ from duty, which was, in fact, sent to him as soon as the 
governor got into the church, he voluntarily moved off, and his 
company was overtaken by the governor's aid, who was charged 
with the delivery of the order. Can any one doubt, from all 
the evidence adduced, that the Respondent's intent on moving 
off, was to accomplish the design he had expressed to one of 
the witnesses, to repair to the Exchange Coffee House for refresh- 
ment during the services? He was not only marching off, but 
he was marching in that direction, and after receiving the order 
of relief from duty for half an hour, he resumed his march, and 
actually went there. There was as much a breach of the 
specification, in the act of marching away from the church as 
there would have been if the order had not been sent out quite 
so promptly as it was, and the company had been out of sight 
when the officer who carried it, arrived at the door. 

There has been a weak attempt to show that this movement 
of the Respondent was only to go down a few paces, to a wider 
part of the street, where the snow had been shovelled off, and 
there to have waited the expected order. A question was se- 
riously put to Colonel Quincj ii>fais first cross-examinadoa tend- 
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iDg to make an impression that proof of such a design was to 
be the point of defence. This is the question put to Col. 
Quincy : " Was there or not a deep snow on the ground, at that 
time, and especially, in the front of the church ?" This, being 
answered affirmatively, was followed by another ; " Does not 
the side-walk widen below the Old South church, and was there 
a space from which the snow was cleared off ?" To this the wit- 
ness answered, " he did not know." Now though the Com- 
plainanfs witness could not, in all probability, have been made 
acquainted with the Respondent's arrangements; yet, if such 
an arrangement had in fact been made, some of the Respond" 
enfs witnesses could have proved it. I expected it from Bra- 
man, who was always in the right spot at the right time^ but he 
having load enough to carry was not questioned to the fact, 
and the only evidence of it is what Captain Sargent dropped in 
answer to some inquiries at the close of the investigation. These 
were put to him by the Respondent as it is presumed to take 
off the force of his previous answer, which stated '^ that he 
approached Colonel Winihrop to deliver him that order, before 
be halted his company." The question put to Captain Sargent, 
to take off the attention from the important fact thus disclosed, 
was, '' For what purpose did the company first move from the 
meeting-house door in Milk Street after delivering the escort ?'' 
The answer is, ^* I believe on account of the snow, which was 
very deep and very inconvenient. There was more snow ia 
front of the meeting-house, the street below was much broader 
and dearer, '^^ Nowhere is the simple fact stated, that the street 
was clearer and wider belowj but not a word is said about the 
snow being cleared off from the side-walk. Perhaps the next 
question, however, wul fix it ; but, no : the point is avoided by 
the question itself. Q^uestion. " Did Colonel Winthrop tell 
YOU that he moved the company on account of the snow, or is 
It your own supposition ?" Answer. <' He did not tell me per- 
sonally ; I heard the company complain of the snow, and Col. 
Winihrop say, I will get you out of it, or something of that 
sort." This is all the evidence to that point ; and what does it 
prove, but a design of Col. Winthrop to get them out of the 
Mnow^ It may as well be inferred that this was to be accom- 
plished by marching them to the Exchange Coffee House as to 
the spot a little lower down, which the Respondent's witnesses 
were not called on to prove was cleared of the snow, and 
which the question to Col. Quincy led to the supposition 
would have been proFed, if the fact was so* That he inttnded 
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to march to the Exchtnge is better warraotedy for if this was 
not the Respondent's design he would naturally have said to the 
complaints of his men, " we must wait for orders before we go, 
and as 1 have had a place cleared of the snow on the side-walk, 
a little below, I will march you there, where you can stand com- 
fortably until we get them." So important a fact as this, had 
it existed, would have been proved, and the additional circum- 
stances also that when Captain Sargent delivered his message, 
the company came to a halt in the middle of the street ; and 
that neither at that time, nor afterwards, when some of the 
company complained of suffering in their feet from standing in 
the snow after their return from the Exchange Cofiee House, 
were they marched to the cleared place on the side-walk, as 
it is probable they would have been, if there had heen any siich 
place prepared. This whole afikir bears the appearance of an 
afterthought, made up to exculpate the Respondent from the 
1st specification, but was found to be more difficult of proof, 
than so simple a matter would have seemed to require. I there- 
fore leave this specification to stand on the incontestable ground 
on which it is placed, with the single remark, of no small bear- 
ing however, that in the Respondent's general observations on 
the evidence on this head, the testimony of Captain Sargent is 
directly reversed, he being quoted by Respondent as saying 
that *' he communicated no order to the Respondent before the 
halt," when the opposite fact, that '' he approached Colonel 
Winthrop and spoke to him of that order before he did halt iU 
company,^^ is expressly asserted by him. 

2</ specijicalionj Ist charge. This is like the first, whh this 
addition, that after delivering the procession at the meeting- 
house the Respondent was ordered '^ to report witl) his company 
for escort duty after half an hour,^ Yet he did not so report 
** at the expiration of said half hour, nor was he there with bis 
company at that time, nor at any lime thereafter, ready and 
prepared to take up the escort of the government, until the 
members thereof had left the meeting-Iiouse and did not escort 
them back to the State House as is usual and customary, and 
so in disrespect and contempt of the authority of the gover- 
ment knowingly and intentionally disobeyed said order." 

3if specification^ ist charge differs only in tlie words of the 
order of reporting, it being stated in this specification that the 
Respondent was ordered " to report in half an hour J' 

These two specifications being so nearly alike may be treated 
of together, k seemipg now to be admitted, that, if the odler 






388 

was as Col. Quincy stated it, ^' to report with your companjr, 
for escort duty after half an hour ;" or, as Captain Sargent 
stated it " in more than half an hour," or in " half an hour or 
more," the order was understood by the Respondent to mearr 
" in half an houry The difference in the terms of the two 
specifications being now of no more importance than to show, 
that the breach was well alleged in the first ; inasmuch as, 
to report after half an hour, meant that he should report imme- 
diately after the half hour had expired, or, at its expiration. 
The difference is so minute, between the 2d and 3d speci6ca- 
tion, as to be worth no further consideration, since the under- 
standing the RespoYident himself had of the tenor of the order, 
by whatever language it might have been conveyed to him, is 
DOW upon the record. Although at the time the speciBcations 
were framed, it was the uncertainty of the terms in which a 
verbal order might have been transmitted, that rendered it ad* 
visable to have two specifications. 

The above remark is equally applicable to the 2d and 3d 
specifications in that particular, and will not be repeated, when 
we come to their consideration. 

It ought, also, to be added, that the observations which have 
before been made, in considering the 1st specification, relating 
to the duty which devolved upon the Respondent to perform 
the escort duties for the government hoik to v^nAfrom the church, 
in the usual and customary manner, by the general order of the 
24th of December, apply equally well to these, and all the 
other charges and specifications of charges in this complaint, 
and need not therefore be repeated. 

The fact being also admitted by the Respondent's letter of 
4th January, that such an order was -received by hira ; and it 
being established that he did not actually report in half an hour 
as ordered, and that he was not at the meeting>-house when the 
services were over, and did not escort the procession back to the 
State House, would seem to render any further remarks in sup- 
port of these specifications unnecessary, were it not for the dis- 
crepancy between Col. Quincy's and Capt. Sargent's testimony, 
relating to a conversation between them at the time the order to 
report was given at the church, and which, it is thought, relieves 
the Respondent from the responsibility of reporting as he was 
ordered. This makes it necessary to examine into the facts m 
the case with a view to ascertain not only what the order and 
instructions given by the commander in chief actually were, 
but also whether they were given to a proper officer, and how 
the Respondent understood them. 
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Upon the first point it is not now disputed that the com* 
mander in chiefs orders to Col. Quincy were, that the Respond- 
ent should "report with his company, for escort duty, after half 
an hour," and nothing more. Col. Quincy says he delivered 
that order to Capt. Sargent, in the terms in which he received 
it. What the understanding was of those through whom that 
order passed, or to whom it was delivered, and however differ- 
ently it may have been interpreted by them, was never made 
known to the commander in chief, who acted therefore through 
the day on the supposition, which it is presumed will be found 
to be correct, that the order was delivered, received and under- 
stood according to its terms. By it he bound himself, and, if it 
was duly transmitted, the Respondent, to its observance. The 
meaning of the order itself was clear, and could not be inter- 
preted to mean anything else than this, that for the absence of 
the company for half an hour the governor would be answera- 
ble, but for a longer absence than Uiat, he would not, at the 
time he gave it, undertake to be. He recollected that an hour's 
absence was too long, three years since, and the mortification of 
the government, and the unpleasant situation in which the offi- 
cers of the company themselves were placed, in consequence of 
their not returning in time to resume the escort at the conclusion 
of the services. He was, therefore, particularly cautious not to 
give too long an absence at the time, and equally so, by the ex- 
press order for the commander of the escort to report at the 
time fixed, to have it in his power then to extend the time, or 
otherwise to act, as circumstances should then render proper. 
It was not a mere leave of absence for an hour, or during the 
services, as Col. Baker testifies had been usual, but it was an 
order to report^ and toith his company, and for escort duty after 
half an hour. The order was thus precise, that it might not 
be misunderstood, in any of its particulars. It was a command 
for the Respondent to report^ who^ with^ what for^ and when. 
By this order, therefore, the commander in chief took the re- 
sponsibility of the Respondent's absence for half an hour, which, 
afterwards, by not complying with the injunction to report, the 
Respondent took upon himself. The word report is a technical^ 
definite, military word, not capable of misinterpretation. The 
substantive purpose of thus reporting was, also, expressed in 
the order, and if that had been accomplished, the omission of 
making a technical report would not have been noticed. But 
when the substantive purpose of the order fails, then comes the 
question, whose fault is it 9 And it is here freely admitted that 



S90 



However correctly the connntnder in chief nay btvs ected 
according to his understanding of the matter, unlesa this is fixed 
upon the Respondent, he cannot be convicted of this specifica- 
tion. This requires a minute examination of facts and circum«- 
stances, arising from the contradictory testimony of two wilr 
nesses, to neither of whom intentional error can be imputed, 
without great injustice to gentlemen of unsullied integrity and 
honor. Whatever misapprehension there was, must, therefore, 
be traced to the circumstances and condition of the witnesses ac 
the time, their respective situations and familiarity with their 
duties, the accuracy of their recollection of other events which 
transpired at the time, and of the understanding of tfae Re- 
spondent, to whom only one of the witnesses commtmicated, 
and from whom only his impressions were derived. 

First. The order to report was given by Col. Quincy to 
Capt. Sargent, the adjutant of the corps which the Respondent 
commanded, and was, by him, communicated to his superior. 
According to strict military principles that order should have 
been given to that superior himself. The general rule is, that 
orders from a superior shall be delivered to the inferior in com-> 
mand in person ; but circumstances vary cases. On the field 
of battle, for instance, where the staff are not numerous and 
immediate action is required, orders are delivered from one 
staff officer to another lor communication to their respective 
principals. So, in manoeuvring, where the ofiicer in command 
is not at hand, an order delivered to his orderly staff ofllicer, 
will often be as effectual, and more so, than if it were delivered 
to the commander in person, at a distance from the immediate 
scene of operations, and, in such a case, should not be with- 
held from him. This was the situation which Capt. Sargent 
relatively held to the Respondent. He was his orderly officer; 
by him, and through him, had several communications been 
made and received through the day. On this particular occa- 
sion, though Col. Quincy sought the commander himself, yet, 
as he was at the head of his company, marching rapidly off^ 
and could not easily be overtaken, and Capt. Sargent was hear- 
er at hand, it was proper to deliver it to him, and he bad as 
much right to receive this order for his colonel, as he had, in 
the forenoon, to say for him that his commander was ready to 
receive the procession, without communicating to him, at all, 
after the inquiry was made, whether the escort was ready. 

Second. \Vhat was the order? There is no need of repeating 
CoL Quincy's testioaoQy. It is pkuUf mmj/iUf direct aad psft- 
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Hve; the precise wards VLregiven^ and a memoraDdura was made 
a few hours only, after they were used, so that no doubt should 
ever come over the witness's mind upon the subject. He had 
no doubt then, he has no doubt now. There is no variance in 
his testimony, at different times, when he has been called. He 
has long been in the governor's staff and was perfectly at home 
in his duty. It was no new scene of anxious agitation with him, 
' but one with which he was as perfectly familiar, as with any of 
the occurrences of his life. On the other hand, Cant. Sargent 
was a new and younger officer, acting, that day, for the first 
time, as a commissioned officer, under a commission but ten 
days old. He received the order while the company was on 
the march. He was evidently agitated at the time he received 
it. He did not understand it, when it was first communicated, 
and asked, very properly, for a repetition of it. He thought 
he then understood it, and delivered it to the Respondent, wIk), 
by his letter, evidently correctly understood its meaning. But 
although he correctly delivered the order then, what is Capt. 
Sargent's recollection now ? not in half an hour^ as he told the 
Respondent ; but passing intermediate scenes, after he beard of 
the arrest, and not till then, knowing its importance, the first 
impressions he received prior to the repetition of the order 
were awakened, and then he thinks he recollects that the order 
meant for the report to be made in more than half an hour^ or 
half an hour and more^ using the word more for after ^ which 
in common parlance is not a very wide mbtake. The Jirst time 
he testified, when asked what order he received, his answer, 
very prudently, was, " My impression tf , it was in more than half 
an hour, or half an hour or more, 1 do not know which.^^ I say, 
very prudently, because he could not tell which the precise words 
were ; but repeated them in the alternative, and with proper 
caution, added, Ida not know which. But as the mind of any 
one who is continually considering and speaking on the same 
subject will naturally settle down into a more fixed belief of the 
occurrences related, he, in his last examination, several days 
after the first, having been in court much of the time while 
these orders were the subject of discussion, becomes more con- 
fident in his belief, and says he is positive. But positive of 
what ? the very words? no, he is only positive of the words 
of tlie old alternative, '' in more than half an hour, or half an 
hour or more, I cannot tell which." The whole of Capt. Sar- 
gent's testimony, therefore, including the correction of it in the 
mormng whao the lacord was read overt by saying, tbe wofds 
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were, in half an hour or moref or half an hour and tnore^ in^ 
stead of the words he used in his testimony in chief,- must be 
taken as expressive of his design to swear to the purport rather 
than the words, the more especially as he expressly reserved 
himself on that head when he repeated the words in the aherna- 
live, by saying, " / do not know which,^^ The weight which is 
to be given to the testimony of two witnesses who are at vari- 
ance on 'the same point, must be determined as much as any- 
thing by the fact, that one undertakes to say positively what the 
order was, and what was said, and the other expressly reserves 
himself, on that point, by stating what his impressions were only. 

But the Respondent is not content with having Capt. Sargent 
let off in this manner, but brings him up, whose own recollections 
are thus imperfect, to prove that Col. Quincy's is more so. 
This makes it necessary for the Complainant to go further and 
show other circumstances which prove the incorrectness of Capt. 
Sargent's present recollection, and he will cite one in particular 
which shows that Capt. Sargent did not at the time understand 
the order to mean as he has testi&ed now it did. I refer to that 
part of his testimony which gives an account of the arrival of the 
company at the Exchange the Grst time. " As soon, " he says, 
" as we arrived at the Exchange, the half hour having nearly 
expired, \i being about twenty minutes, I suggested to Col. Win- 
tfarop to send up an officer to the church " &c. In answer to 
a question, the witness says, in another part of his testimony, that 
there was a conversation between him and the Respondent and 
that the latter inquired of him what Col. Quincy meant by 
" after half an hour " &c. It seems their cogitations did 3ome 
good and that they both construed the order correctly at the 
time ; for, in the language of the witness, " the half hour being 
nearly expired,^^ the one suggested, and the other approved 
sending an officer up to the church, which, the witness says, 
" would not have been done without." 

Ahhough it is disconnected with this part of the case; but as 
it goes to the weight which ought to be given to a witness's recol- 
lection of the events he relates, and who is brought to contradict 
the direct testimony of another witness, it is necessary for me in 
tliis point of view to refer to the Respondent's witness, Clark's 
testimony respecting the relative position of the company and 
the procession, when the latter turned from Milk into Washing- 
ton Street. Clark says, that he stood at the corner of Morton 
Place and the Mansion House. ^' He heard a drum, and very 
soon after saw a number of persons come out of the door of the 
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meeling-hoose. Th« gimsmor vnts amcmg them. They peuned 
a little while, not half a mimite, and turned up the street toward 
Washington Street. Before the procession liad turned the cor- 
ner, he saw the Cadets make their appearance " &lc, and after- 
wards, he says, that he meant by saying the procession '' the 
head of it." The inference from this precise testimony of Mr 
Clark, who stood at the elbow in the street, whence he could see 
both the pr«)cessioQ and the Cadets., is, that just after the Cadets 
canoe into view, in the street below where he stood, the bead 
of the procession turned out of it, above. Now let us bear 
Capt. Sargent upon that point. " As ihe company arrived nearhf 
opposite the Mansion Hanse in Milk Street, io srght of Washing- 
Ion Street, I ebserved the governor and suite just turning tbo 
corner of Milk Street into Washington Street." Why that ift 
the very place where Mr Clark stood ; and if Capt. Sargent is^ 
correct, it is strange Mr Clark should place the Cadets and the 
procession twice the distafice apart he need to have done, say 
^0 instead of 30 rods, when the very object of calling him was 
10 show tkai the Cadets were bu€ a moment too late. Mr Clark,, 
&om his position and his having no otlier object to engage 
his attention but this, b not likely to have been mistaken; 
while Capt. Sargent, it is presumed, was engaged about the con- 
cerns of the company, and was so anxious to overtake the pro- 
cession, that» if he saw it at all, it must have been the (bot of it. 
They are both the Respondent's witnesses ; and, I will leave it 
for the court to decide, whether there was not a sort of halluci- 
nation in Cnpt. Sargent's sight, as there evidently was about tba^ 
terms of the order, in his memory. Even Braman contradicts 
Sargent, but wherein, the Complainant will not now Felaie, a» 
lie slionld place na more reliance upon chat, tliaa he should upon. 
Reed's contradicting Qiiincy. 

Third. What was the understanding of the Respondent of the 
order which Capt. Sargent gave him immediately upon its recep- 
tion. Instead of more than half an hour, or half an heur and 
more, it is plainly and simply wlial is conveyed by the words, 
ta half an how. If there is any proof of inaccuracy of recol-^ 
lection or conftision in the mind of a witness^ it is, that be relates 
an order at the time correctly, which he afterwards cannot 
recollect in the terms he received or communicated it, and 
which at the time he testifies he cannot undertake to say what its 
terms really were. So far as the memoranda made go to corro- 
borate their testimony, it will be seeoUacted, Col. Quincy'ftwere 
made at th&tkxie, and by bioiself, and Capt Sargent's three Off 
50 
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four days afterwards, not by himself, but by another, and that 
the Respondent's counsel with a view to obtain the means of 
defence. 

We come now to the consideration of another point, of simul- 
taneous occurrence, which the Respondent considers of some 
importance, viz. the conversation which passed between Qol. 
Quincy and Capt. Sargent at the time the order for reporting 
was given. Col. Quincy says, " my impression is, that after de- 
livering the order, " I added some words of my own, concerning 
the necessity of being on the spot at the conclusion of the exer- 
cises of the church." There is no pretence that what was said 
on that subject proceeded from the commander in chief. On 
the contrary, the witness expressly negatives the supposition by 
saying, 1 added some words of my ovm. That what was then 
said was understood both by him and Capt. Sargent, as indivi- 
dual remarks and had no connexion with the order is proved by 
Capt. Sargent's testimony in chief, who, when called upon to 
relate the occurrences of the day, after reciting the countermarch 
of the company at the door of the church, and their consequent 
march down Milk Street in column, thus speaks : *' Col. 
Quincy passed through the music and the first company, or 
section, and gave me an order for Col. Winthrop, which was 
for the company to report themselves in more than half an hour, 
or half an hour and more, I do not know which ; which order I re- 
ported to Col. Winthrop at the first hah, which was opposite, or 
a few feet beyond, a narrow passage way at the east end of the 
church, and nearly opposite Mr Brigham's house." Here is the 
whole answer, giving an account of the order which he received 
and communicated, in reply to the question put. To the next 
question by the Respondent, which was, " State the whole con- 
versation which passed between Col. Quincy and yourself,'' he 
gave this answer : " after Col. Quincy had first given me the order^ 
fearing I did not understand him, I requested him to repeat it, 
which he did, as nearly as I can recollect, as I have before 
stated. My impression is, he also added, that when we re- 

Eorted ourselves at the end of the half hour, he would.be out 
imself, or send out and give us further orders. I have no recol- 
lection of anything more passing between C6I. Quincy and my- 
self." 

" Question hy Respondent. How did you report the order to 
Col. Winthrop ? 

" Answer. I reported the order and the conversationj once, as 
I before stated at the first halt," fac. Captain Sargent's cor* 
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rection of his testimony the next morning in relation to the time 
of reporting, makes the same distinction between the order^ and 
the conversation^ or what Col. Quincy said as from himself. 

The state of facts is not ahered materially, as it regards the 
point in discussion by the testimony of either witness, when 
called again to the stand, towards the close of the proceedings. 
Some other circumstances are added, as the court will see, by 
recurring to the record of the evidence; but they do not vary 
the facts relating to the point in question, any further, than it is 
done by Col. Quincy's reci;al of what he did say, and denial 
of what Capt. Sargent supposed he said, and Capt. Sargent's 
re-assertion, that he understood Col. Quincy's conversationj as 
he had before recited, and that he so reported to Col. Winihrop. 
But the court will see no such thing in Col. Winthrop's letter ; 
and it was too material a fact to have been omitted in a letter, 
written the very evening of the transaction, for the purpose of 
exculpating himself from blame. If Col. Quincy bad under- 
taken to be out, or send out, when the company reported, or if 
Capt. Sargent had reported so to Col. Winthrop, nothing would 
have been more natural and proper, than for Col. Winthrop so 
to have said to the governor, by way of excuse for himself. 
But what does Col. Winthrop say ? In reciting the order of 
events of the day, he speaks of the general order he received ; 
his obedience to it, by reporting at the appointed hour; his de- 
livery of the escort at the church, and then adds, '* I was or-^ 
dered by Lieut. Col. Quincy, through my adjutant, Capt. Sar- 
gent, to report myself at the church, in half an hour ; I did so, 
and remained there Gfteen or twenty minutes. No order came. 
I was then compelled by the intensity of the weather," &c. 
Here is an acknowledgment of the receipt of the order, through 
whom it was received, {\\e purport of the order, &tc ; but not a 
word about any additional order, as the Respondent now con- 
siders it, that Col. Quincy would be out or send out, when they 
returned to the church ; nor, was there any intimation in his 
letter, that such a private conversation had passed between Col. 
Quincy and Capt. Sargent, which had been reported to him, 
and had, in some degree, influenced his conduct. 

After the occurrence which has given place to this proceeding, 
it appears, that the governor returned to the council chamber, 
where Col. Quincy made the memorandum of the words of 
tlie order he gave at the meeting-house to the Respondent, 
no doubt in consequence of his excellency's inquiry what that 
order was, before be directed the arrest of the RespoDdeot* 
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Can it be possible, if Col. Quincy had said to Capt. Saf^enf^ 
what that officer gives as his impression that he individually 
told him, ^* be would send out or go ont when the company 
returned, and give them further orders," that it could have es- 
caped Col. QuiiTcy's recollection ; or, that he would not have 
related thai fact to the governor, as well as the vHtrds of the 
erder 9 It was a fact, if at existed, that must be developed od 
the trial, if one was ordered, and if he had had any disposition to 
conceal it at the time, he must have known it could not be long 
concealed, and that the very attempt at concealmcfnt would 
recoil upon himself. It is clear, therefore, that every nnotive of 
interest, as well as honor, must have led it to its exposition. 
Mo one, who knows Col. Quincy, can suppose, that being in tbe 
governor's counsels, as he was at theiime, called upon to report 
tbe orders be had given, and learning the governor's purpose of 
arresting the Respondent upon the facts contained in that re- 

Eort, which he, from bis situation in his staff, roust of necessity 
e the chief witness to prove, I say, no one for a moment can 
doubt, but that a circumstance of so much import and bearing 
on the intentions of the party would have been made known, 
if it had occurred. Besides, why should he have done so i 
Why should he have said he would send out when tbe order 
was for the Respondent to dtnd in 1 Why should he assume 
the responsibility which attached to another's situation ? We 
all have responsibilities enough of our own, without assuming 
those of others, especially without a request to do so, or any 
possible motive to induce it. But if he said so, why did he 
not do it } Can there be any possible reason for tbe omission 
which was not equally applicable to the promise ? Certainly 
not ; but every motive to the contrary. It must, therefore, be 
inferred from all these facts and circumstances, that Capt. Sar- 
gent, whose recollection of the purport of the order he received 
at the church from Col. Quincy, and delivered to the Respond- 
ent, was so uncertain, must also have misapprehended tbe coii- 
versatiim which passed between Col. Quincy and himself at the 
same interview. But whether he did or not, it is apparent, tbe 
conversation which Capt. Sargent reported to the Respondent, 
according to his own account of it, if it was even in the terms 
which he has stated, was only reported and received as the 
friendly intimation of an officer, who was willing to do every- 
thing in his power to make the duty of the company pleasant, 
and that what was said, was not relied on by the Respom^ent, 
at tbe time, as a ground of exculpation, as it would bavt 
if viewed m the light in which the ilefence now presents . 
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Hence it is mtnifest, that the order given by Col. Quincjr 
(however Capt. Sargent's testimony may be viewed) for the 
Respondent to report after half an hour, is proved. The breach 
of the order is established by the fact of the Respondent's 
omitting to report, and the absence of the company at (he time 
the substantial object of that report was to be accomplished. 

There are two points of examination which require a passing 
remark, in considering this specification. I refer, first, to the 
supplementary excuse^ for not remaining at the church, which 
the Respondent's letter contains, which is stated in it in this 
manner. " Tliere is another reason, besides the intensity of the 
cold. I was requested to make way for a funeral that was just 
assembling in Milk Street, and which extended from Federal 
Street nearly to Washin^on Street. It would have been im- 
possible to have conducted the funeral with decency, if I had 
remained with my company in front of the church. As it was, 
the horses were alarmed, and considerable confusion ensued." 

This circumstance by the evidence, appears to have been mag- 
nified beyond its merits, and to have been very incorrectly stated 
by the Respondent, according to the account of the witness, Mr 
Lepean, whom he brought to the stand to prove it. Why he 
brought him to contradict his chief witness, Capt. Sargent, in a 
most important particular, tlte Complainant cannot imagine, with- 
out he thought the evidence in his case was suspiciomly strong. 
If it was for that purpose, he is a good witness ; for Capt. Sar- 
gent says, the horses' heads, of the carriages attending this fu- 
neral, were tip the street, and Lepean says they were doum. 
So we will leave it to them to settle the contradiction in which 
the Respondent's inquiry has placed them, and ask what effect 
this witness's evidence has upon the statement in tlie Respondent's 
letter, upon tlte point of interruption to the funeral solemnities, 
its most important particular. The letter says '* the funeral 
extended nearly from Federal to Washington Street." Near 
Washington Street, is the place where the company stood, and 
so near to which did the funeral extend, according to the letter, 
<* that the horses were alarmed, and considerable confusion en- 
sued." The witness says, the funeral extended " from near 
Federal Street to the Mansion House," about ten rods from the 
front of the church where the company stood, and the horses' 
heads were down the street It is not probable that back- 
horses, standing with their heads/rom the company, at that 
distance, would have been much alarmed, if the company bad 
remabed there all day. The cause of the alarm must be drawn 
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from the evidence of another of the Respondent's witnesses, 
who said that when he moved away, on account of the funeral, 
he moved "down Milk Street," which was by the tohole length 
of the carriages^ and in the course the funeral tvas about to 
proceed. As the request to move, asserted in the letter, to have 
been made, is no nearer proved than that one of the witnesses 
heard a man speak to the Respondent, but what about he does 
not know ; it seems to be beyond a reasonable doubt, that the 
statement that the company moved away on account of the fu* 
neral, was an unfortunate statement, as the evidence now places 
it For if the Respondent moved away at request, to avoid 
disturbing it, it appears he took the wrong direction to accom« 
plish the purpose, and that the " a/arm and con/iwicm,'' (a char- 
acteristic of this day's proceedings,) were produced by the Rt- 
spondent himself 

Next let us inquire what weight ought to be given to the 
other position of the Respondent, which amounts to this, that 
because the governor did not send out to him, when he came to 
the church, once^ yea, tu*tce, " and no order came," that he was 
not obliged to wait any longer, under all the circumstances, and 
therefore was justiGed in going away, and as he did the best he 
could, he is not to be blamed for being three minutes too late. 

Did he do the best he could ? that is the question. Did he 
even exercise the discretion properly^ which he claims, to march 
off a quarter of a mile to the Exchange Coffee House, after 
the services had continued a very unusual length of time, when 
he might have run into the Mansion House, but ten rods below 
the church, and been within either " beck or call" when the 
service was over ? Was that sound discretion ? Was it com- 
mon prudence ? The Mansion House belonged to the family 
of the Respondent ; it was the house in which he was born ; be 
knew the width of the entry, the hall, and the extent of the 
rooms on the lower floor, and has brought the keeper of the 
house here to give the information to the court. But his ex- 
cuse is found in the reply of Mr Coggeshall, who says, " if the 
company had applied to me for accommodation that day, I should 
have refused the ofl^er, as it was not in my line of business.'^ 
But he does not say he would have refused them entrance for 
a few minutes. Under the circumstances, he might have relied 
on Mr CoggeshaH's known hospitality that the company would 
not have been refused permission to stand round, at least, one 
stove, (which is all they had in the room at the Exchange,) or, 
at any rate, to stay a few minutes' within doorsj under caver^ 
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and on a dryfloar^ and to have permitted the musicians to thaw 
out their instruments at his bar^ which they could have done, as 
well as at the Exchange. 

Viewing such extraordinary circumstances as these, as they 
ought, the court will decide upon the merits of these speciGca- 
tions by the evidence. 

ist specification^ 2d charge. This specification sets forth the 
issuing and delivering of the general order of December 24th, 
and avers that a procession of the civil authorities was formed 
at the State House, for the purpose of attending public wor- 
ship at the Old South church, and returning thence to the State 
House, as is usual and customary ; that the Respondent report- 
ed for the duty required of him and was ordered to take up the 
escort of the procession ; it then sets forth that his duty 
was to escort the procession to the church and there to 
have remained until the services were over, and then to have 
escorted the procession back to the. State House; alleges the 
Respondent to have been conusant of the custom, and assigns 
as a breach that he marched off, and was not present to take 
up the procession on its return, as his duty required. 

1 his specification is founded on the general usage of the 
civil government to attend public worship on Election day, of 
which the Respondent was conusant, and upon the orders 
of December 24tb, by which he was ordered to do the escort 
duties of the day, which he failed to perform. 

I believe there can be no doubt of the facts set forth in this 
specification being in full proof before the court, and I will 
leave its support upon the evidence, of which there is suffi- 
cient upon the record completely to establish it. 

The 2d specification of this charge, containing substantially 
the same facts, sets forth the same orders as are stated in the 
2d specification, 1st charge, the custom of performing escort 
duty, and the breach in the neglect to report and take up the 
escort back to the State House. 

The same evidence is relied on for the support of this speci- 
ficatioDy that was offered in support of the 2d specification, 1st 
charge, and it is full and irresistible, clearly establishing the 
fact of neglect of duty in not reporting and performing the 
services which his orders and the established usages and cus- 
toms of the occasion required. 

The Respondent in his defence makes one remark under 
this head which he has omitted under others though equally ap- 
plicable to them all. He seems here to take one exception, 
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there another, aod 6na]ly to fill up the book with techntcalidesy 
which are the last thing a court martial ought to have anything 
to do with, and which, if they are intended to perplex and 
embarrass the court, I am sure, will receive but little of its no- 
tice. The observation I allude to is one of this character. It 
is that Col. Quincy's testimony is, that the company was order- 
ed to report, and not the Respondent, and therefore the offence 
as not proved. Just as if an order to a company to report, is 
not an order to its commander to make that report. In military 
matters this is well understood. The court need no counsd 
from the Respondent about it, nor is it probable they will tdce 
any of the kind which is voluntarily proffered. 

With the wonderful sagacity developed in this defence, it is 
a matter of astonishment that the Respondent has not discovered 
that there is no order to him in the general order of 24th De* 
cember, but that it was an order to his company, issued two days 
before he was chosen to its command. How can he be bound 
to obey an order given to a company^ to the command of wbi<:h 
he was not even chosen at the time the order was issued ! As 
there is so much wbatdty^ and candor discovered in tbe de- 
fence, the Complainant feels it his duty, in some measure, to 
requite it, by candidly stating this omission, which, upon the Re- 
spondent's supposition that an order to a company is not an order 
lo the officer commanding it, is more fatal to tbe govermnent io 
this prosecution, than any ground which the Respondent's ad- 
visers have yet taken in their voluminous argument. 

Sd specification, 2d charge. This specification does not so 
'essentially differ from the second as to require repetition ; the 
only important variance being that tbe time lor reporting is ** m 
half an houi^ in this, and ^' after half an bour,'^ in tliat ; and a 
clerical omission by which the Respondent attempts to evade 
the subject of this specification, fastening on the omission of the 
Respondent's name at tlie close of the paragraph, in which it 
IS slated, that the procession had been formed after tbe organ- 
ization of the legislature, so that he would have it read that the 
procession was ordered to escort itself down to the churchy 
it had to do back from it. Can it be believed that the 
spondent's advisers seriously think that the whole specifeation 
of a charge is to be judged of by a single part, or that the naatx- 
im " he who fails in a letter destroys his case," which for ceiH 
turies has been exploded in courts of law, is to be r^ved in a 
court martial ? All that is necessary to be alleged it wubitam- 
tiaUy 9€t o^'m this very specificatioay which invohrcs m such 
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absurdity as is supposed when examined with its context. In 
the commencement of its introductory portion, it states, that a 
general order was duly issued on the 24th of December, and 
transmitted to the Respondent, " by wh ch he was ordered to 
perform escort duty on the day of General Election," and was 
therein directed to repair to the State House, at noon of that 
day, &u;. The speci6cation then sets forth the forming of a 
procession at the State House, and after the procession was so 
formed comes the words " ordered to take up the escort there- 
of." Does not the antecedent, remote indeed it may be admil- 
ted, clearly show who was ordered to perform that escort duty. 
If that were left in doubt, the language immediately following 
cures the omission, it declares, '' that, having taken up the 
escort, he conducted the same to the Old South meeting- 
house, and was there further ordered to be ready with At# 
company to report himself for escort duty, in half an hour^ 
whereby it became the duty of the said LieuL Col. GrenviUe T* 
Winthropj commanding officer as aforesaid, to have been present 
&c." Does this leave in doubt who escorted the processbn, 
and who was fuither ordered ? Can the pronouns " Ae" or 
^ hinueip^ stand for the procession, or be, by any fair implica- 
tion, so understood ? It is most abundantly manifest in com- 
paring the different passages, the one with the other, that there 
is sufficient certainty as to the person ordered^ as well as to the 
person omiuing to perform the order. The meaning and intent 
of this introductory part of the speci6cation is to be obtained, 
like that of any other instrument, by taking the whole subject 
matter together, and not by detached or isolated portions. 

After dragging through the voluminous pages of a harsh argUr 
meni, the Complainant really confesses he felt great relief at 
reaching one in which there was great good humor and pleas^ 
antry discovered. It was so much like coming to a smooth place, 
after riding over a new McAdamized road, he almost regretted 
that the clerk had not made a few more such harmless mis- 
takes; and he can now only express his surprise that when so 
many pages of the Respondent's argument are taken up about 
immaterial circumstances, that this, which one would have 
thought would have required a dozen pages at least, should 
have been passed over in a single one. It shows how much 
more legal acumen is required to make truth appear like false- 
hood, than error what it is. 

As all the facts of this specification are alleged in the second, 
ibe omianaD of the naoie, in this, 13 of itself bul of slight ocma^- 
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queDce ; but as this seemed to be a case which required a little 
metaphysics, lest they should be all on one side, the Complainant 
thought he would somewhat indulge himself in them ; and if he 
has done it successfully, he would add, that the support of this 
specification rests upon the evidence which maintaine.l the last, 
excepting that the time for reporting is proved by the letter be- 
fore referred to. 

3d charge^ Unmilitary Conduct. The 1st specification sets 
forth the issuing and delivering of the general order of the 24th 
December, requiring the performance of escort duty on Election 
day by the Cadets, the report of the. Respondent under it, his 
taking up the escort of the government in procession, for the 
purpose of attending public worship at the Old South, as is 
usual and customary on Election days, and of returning back 
to the State House after the services are over, of which custom 
the Respondent was conusant ; that he did escort the procession 
to the meeting-house, and after delivering the procession, with- 
out leave or authority marched away therefrom, and while so 
marching away received another order to report himself at the 
meeting-house with his company for escort duty after half an 
hour, that he afterwards returned to the meeting-house and 
after halting a short time, but without reporting, or leaving be- 
hind him an officer to give information where he was going, so 
that an order could be conm)unicated to him, marched off again ; 
and after again returning and halting, but without reporting or 
receiving permission so to do and without leaving an officer to 
give information, &£c, marched off again, and did not return in 
season to take up the escort to the State House, and was not 

E resent to receive an order which was sent for that purpose, &c, 
y reason of which the commander in chief and other members 
of[the procession left the meeting-house, without being received 
and saluted at the door of the meeting-house, and without being 
escorted back to the State House with the form and ceremony 
suited to the occasion ; all which conduct is unmilitary and 
unofl!icerlike, and contrary to the rules of military etiquette and 
propriety, and unbecoming an officer of his rank and station. 

This specification alleges numerous acts of the Respondent, 
as the ground of the charge, which are unmilitary and unofficer- 
like ; all, or a part of which may be found and the specifica- 
tion supported. The first is, that the Respondent, after deliver- 
ing the procession at the meeting-house, marched away there- 
from, without any order or authority to do so. The fact that 
be did so, rests upon the evidence adduced in suppcNrt oS the 
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iSl charge, and has before been considered. The next is, after 
receiving an order to return in the time limited and report, he 
returned, but, without reporting^ and upon his oitm responsibHiiy^ 
went off again. This was repeated again and the consequences 
followed which ordinary foresight would have anticipated. If 
all, or either of these acts were mere acts of indiscretion, the 
Respondent must answer for them. It is contrary to all military 
rule that a military man shall exercise any discretion at all in 
the execution of an order, whhout an express authority to act 
according to his judgment. His orders bind, and his orders 
justify him ; and if an officer is under orders which operate 
unnecessarily hard upon his men, it is his duty to report the cir- 
cumstances to his principal, that he may obtain relief for them, 
whether he is ordered to report or not. Such was the situation 
of things this day. The weather was very cold ; by the mete- 
reological tables the mercury«was 13^ above in the shade at 
noon, not at 0, as the Respondent says ; and although all the 
young men doubtless took the precaution, that some of them 
testified they did, of clothing themselves with thick additional 
garments, yet, the mere act of standing in the snow was dan- 
gerous, and the duty of their commander was to have made 
their sufferings known, and to have obtained relief for them by 
reporting, whether he had received an order to do so or not ; 
but when he was under express orders to do so to the com- 
mander in chief, who Knew the state of the weather, well, 
though he could not know that the company were suffering 
by standing in the snow, there was no excuse for keeping his 
men exposed in direct violation of the orders he acted under. 
His duty to his men required this. His duty to the government 
required it also ; for by making report, orders would doubtless 
have been given for the company to repair to some convenient 
place, and there to have remained without further exposure 
until their services were wanted. But instead of this, they 
were left standing 10 or 15 minutes the first time, then march- 
ed through the snowy streets as long ; then returning and stand- 
ing on the snow again, as long as before, and then marching off 
whhout any one's knowing whither they had gone, so that when 
the inquiry was made at the door of the constables and people 
by Col. Quincy, no one could tell in what direction to look for 
thern ; for the faithful Braman, to whom alone the secret was 
confided, had gone away without making it known to any one 
where, except to Mr Robinson, and he says when he spoke to 
Col. Quincy of it, ^< he does not know whether he heard him 
or notf as he made no answer." 



404 

The Respondent asks ^^ why this charge was ineerted ; unleis 
to multiply accusations that were not relied on, nor expected to 
be proved ; or in hopes that being accused of mucA, tbe Re- 
spondent might be judged guilty of something." Judged guilty, 
without evidence ! If the Complainant had ever entertained 
the unworthy motives which are here imputed to him, he hopes 
his own self-respect, would prevent the disclosure that be was 
influenced by them; and, if he should ever be so unfortunate 
as to be a respondent, and his complainant came into court 
ti(K)n the doctrine of chances, and brought charges that were 
not relied on, nor expected to be proved, that he oever 
should be guilty of the indiscretion of imputing to the court 
that was to try him, the supposition, that their judgment might 
be so influenced. 

But to the merits of the Respondent's Inquiry, ^^why was it 
alleged that no actual report was made when the company re* 
turned to the church ? " For the plain and simple reason, that 
being under orders to do so, the respondent might have re- 
lieved himself from all responsibility by obeying them ; and, if^ 
in doing it, the public attention should be attracted from the 
services of the church, the impropriety of the measure would 
not have fallen on him who obeyed the order ; but on him who 
gave it 

When an order is given for a company to repair to a certain 
post, the first duty of its commander on arrival is to report. 
The order in this case was not an order of mere dismissal from 
duty for a given tim6, implying that the company was to be back 
at that time and remain to resume the escort, as had been usual 
before the day of Election was changed from the mild season 
of May to that of the inclement January ; but the order to the 
Respondent was direct for him to be back with his company 
and rqfort, the object of which report was that the governor 
might jud^e what further indulgence of time, if any, could be 
granted. If it be said that the time of reporting was shorter 
than usual, the reason of it might be found in the events of 
1828, where, by Col. Baker's statement, an hour was too long. 
The Respondent's excuse for neglecting to report is, that he 
could not have reported without sending Capt Sargent into the 
church to the disturbance of the congregation. What more 
impropriety was there, let me ask, of Uapt. Sargent's coming 
into the church, than of Col. Quincy's going outy as the Res- 

Endent elsewhere supposes he should have done, according to 
I promise. It is a bad rule that will not work both ways. 
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Why, if the Respondent's dignity would not have been offended 
by receiving a " whisper from a constablej'*^ ought he to sup- 
pose that other officers would have been, who are in the habit 
of speaking to dvil people 1 Could he not have sent a con- 
stable in without disturbance ? Who noticed any in the church 
on the day of the Centennial celebration by this course of pro- 
ceeding ? and yet reports were made and messages sent in and 
out during the services on that day, as they might have been on 
this. Whose fault was it, under these express orders, if the men 
were kept suffering in the cold ? The governor, by his order, 
assumed the responsibility of their relief from exposure when 
be should be made acquainted with it ; and the Respondent took 
that responsibility upon himself, by not complying with the order 
given him. Better would it have been, if the whispering constable 
was not at the door, that the active Braman, who was stationed 
there, should have been sent up with the message, or even that 
Capt. Sargent himself should have bristled up the aisle, than 
that the health of the young men should have been exposed by 
standing in the snow as long as the Respondent kept them there. 
But does the Respondent seriously suppose that the accomplished 
gentleman whom he would have charged with the message 
would not have performed that duty in a manner consistent with 
the decorum suited to the occasion ? What well bred man 
would have done otherwise ? What military man would have 
dared to have done otherwise ? It would have been such an 
offence, as no man, civil or n>ilitary, who has any respect for 
public opinion, the great arbiter of right and wrong in this country, 
would have committed. The Respondent himself has not 
assurance enough thus to violate it ; and if he had sent Capt. 
Sargent, as he has represented hiro in the performance of this, 
duty, " clattering up the broad aisle in the midst of the prayer 
or sermon to present his sword to the governor^ or to Col. 
Quincy, to inform them that the Cadets were waiting for further 
orders," that gentleman would have replied, in the language of 
respectful reproof, I will do the message, sir, but if it is to be 
done in that manner, I beg you will send it by some one whose 
sense of propriety better accords with your own. 

An officer in command of an escort in the militia is in the 
relative situation of commander of a guard in actual service ; 
both are under the command of the officer receiving its hon- 
ors or requiring its protection. The officer guarded, therefore, 
directs the whole operations of the guard. It cannot move but 
by his orders; and it is a duty whieb requires the strictest ob- 
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servance of them. Were it not so, it would be better that the 
commander of the guard should be sent to reconnoitre, than tb^ 
officer whom he has under his protection. 

Escorts of honor stand upon this ground ; and if the officer 
in command of the escort is to exercise his discretion in con- 
djucting it, instead of its being a guard of honor to the person 
escorted, it may be of dislionor, as it has sometimes happened. 
It is the very nature' of such an escort that it obeys the will of 
the person who is the object of it. He alone can tell what his 
own wants ancf purposes are ; he is not obliged to comraumcate 
them, and if he does, he has a right to change them at will and 
bis escort is to be always at hand to act conformably. Suppose, 
on the present occasion, that the clergyman selected to preach 
the discourse had been taken sick, either before the arrival of 
the procession, or during the services the government went to 
attend ; in that case the procession would probably have returned 
to the State House, either immediately, or shortly after it entered 
the church. But would it have returned in the order in which 
it went, and in the usual and customary manner, if the Cadets 
bad marched away through the streets, and were not to be heard 
of? If the officer in the immediate command of the escort 
acted discretionarily, this might happen, and it shows the necessity 
of the escort being under the command of the person escorted, 
who is the best judge of the emergencies or probable circum- 
stances which may control his conduct. The very circumstance 
of the clergyman's substituting a benediction for the concluding 
prayer, which has been frequently omitted on public occasions 
of late years, and which ought to be anticipated when the ser- 
mon is of unusual length, (an omission which it is said occurred 
on this occasion, ahhough the Complainant does not now recol- 
lect there is any evidence to that point,) shows the necessity of 
the escort being at hand to guard against such a contingency ; 
and it is no excuse for its commander to say, that, if the services 
had been longer, he shbuld have returned. When it conies to 
that, the commander of the escort will be the master of the day's 
ceremonies, and will direct the whole course of proceedings 
and the time that shall be consumed in their performance; and 
perhaps, it is not improper for the Complainant here to say, that, 
if the pretensions now set up are admitted, the principle will soon 
become one of practical operation. 

It is said in the defence, and not denied, that the adjutant 
general knew that the company intended to partake of a collation 
at the Exchange. But did it thence followi that, after thev had 
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returned from their repast, they would go back again to the 
same place. Such a supposition would have been erroneous, 
for when they marched away the first lime they did not go 
there, but paraded through some of the principal streets of the 
city; and when they marched away again, it was to be presumed 
that they would have proceeded through others, for the sake of 
motion and public parade, which, with their new officers and 
uniforms, it is natural to suppose, would have been peculiarly 
gratifying to their own pride and the public expectation. Hav- 
ing marched around the city once, as it was-known fothe people 
at the door, they would be likely to know the company's destina- 
tion the second time better than those within ; but neither they, 
nor the adjutant general, had the least surmise, that, at that time 
of day, on such an occasion, they had gone into winter quarters* 
But this is not all ; the Respondent seemed to have lost that dis- 
cretion to the exercise of which he was prompted by his adju- 
tant in the first instance, and which, it was almost impossible to 
suppose, should not have been continued. Mr Murdock was 
left in the meeting-house, the first half hour, when there was 
little probability of the services closing. Why was he then taken 
away, and no one left in his place ? Was it not more probable 
the services would close the second half hour, than the first ? 
and the third than the second ? and the fourth than the third ? 
and yet, against all these probabilities, amounting at last to 
almost a certainty, neither adjutant nor other officer was left to 
tell where the company had gone, to receive a communication, 
or to send a message. But why was Mr Murdock left there at 
all ? Mr Murdock is as good a soldier as ever stept the ground ; 
but he was out of his place in church, on this occasion. Capt. 
Sargent was the proper organ of communication. Was Col. 
Quincy to inquire of every member of the company who might 
appear in church, whether he came for a message ? How could 
the governor know that Braman was deputed there upon such 
an errand ? The Respondent might as well have sent William 
Garfield, his domestic, there, and then have complained that the 
governor did not notice him. It seems to be, on reflection, be- 
yond all reasonable supposition, that an officer, standing in the 
responsible relation the Respondent did to the whole government 
of the commonwealth he had escorted on a day or ceremony 
and great public observation, should have so trifled with his 
responsibility. No one can suppose but that the commander in 
chief, and the whole procession would have waited longer than 
they did, if they had been informed of the probability that, by 
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doing 80, the order of the occasioD would have beea preserved.^ 
But when, after Col. Quincy's protracted absence, at a time when 
every minute seemed an hour, no tidings were brought of the 
escort, the restlessness of the whole congregation, which could 
not be controlled at that late hour, created for the goveroor the 
necessity of the immediate decision, whether, ii> goiog out of 
the church, he would precede the congregation or they bim* b 
is DOW, however, said, if the governor had waited only thru 
minutes longer, the company would have been there. How 
did he know that ? How did he know, bow long be should 
have to wait? and wait at last in vain, perhaps? How did the 
governor know that the Respondent had not waited as long as 
he thought his duty, under the circumstances, required, and had 
retired from service for the day ? This was the first time the 
Respondent was in command on a similar occasion, and the 
governor was not acquainted with his sentiments and notions of 
propriety on such occasions. How could the governor know 
that this was not even an intentional absence ? It was impossible 
for him to tell ; and was he to wait until that could be ascer^ 
tained ? The answer to'all this is, he ought to have been informed. 
The proper officer ought to have been left to give information. 
It was an act of disrespect in the Respondent to place the whole 
assembly in a state of so great suspense and anxious solicitude* 
It was an act of culpable neglect, as is settled by the proper 
answer which every military man would give to the inquiry, 
whether it was the governor's duty to have waited for the Cadets 
or theirs for him ? Not his^ most certainly. But his excellency, 
never wanting for courtesy, did wait some time ; and if be cal- 
culated, as the Respondent did, about the length of the sermon, 
that the longer it lasted the longer it was likely to last, he waited 
long enough to know it was time to move. 

The Respondent will not say he did not know what the order 
to report meant; and if he does, it will not avail him, for every 
man who takes a commission is bound to know its duties. But 
he did know; he had acted under a similar order to repoit at 
the State House that very day ; and how did he conduct under 
it? When he arrived diere, did he wait in front of the State 
House until "the fife split with the frost" and march away ; 
and, on coming back again and finding that his excellency was 
not on the steps at the appointed time, march ofi* again ? or did 
he not, on the contrary, send his adjutant up to the council 
chamber to report immediately on his arrival ? The Respondent 
therefore was not only bouod to understand what an order Id 
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report meant ; but his couduct, at this time, shows that be actu- 
ally did understand it, and acted accordingly. 

If it be said that Col. Quincy and Col. Baker have hereto- 
fore understood the orders at the meeting-house as meaning 
that the Cadets must be there when the services were over, it 
is answered, that tliat it is not the question to be settled. It 
is not what those gentlemen understood ; but what tiic order 
itself meant. The opinions of others on former occasions, 
under different orders, at a milder season of the year, ought not to 
have influenced the Respondent's conduct, if they had been 
commimicated to him ; but it does not appear that they were. A 
military man is to observe the orders given to himself and not 
to others. As has been said, the order was deGnite, as to p/oce, 
person^ time and ofjject. Now suppose the time fixed for report- 
ing had been two hours instead of half an hour, would not the 
order have been successfully pleaded in the Respondent's de- 
fence, upon a charge of absence at the time the services were 
over a quarter of an hour before the two hours expired. If 
that is incontestable, it certainly shows, that the order had some 
meaning to it, and what that is must be drawn from its terms. 

Another point of new doctrine is advanced by the Respond- 
ent in his letter to the governor of 4th January, which requires 
only a passing observation. It is this, '' that the whole letter 
must be taken togejher ; and if it proves that the Respondent 
was required to report^ it also proves that he did report.'^ If 
it were not correct, that one part of a confession might be re- 
ceived as true, and the rest disproved by other evidence, how 
easy it would be for any guilty person to confess the act with 
which he is charged and with it a justification, and thus defeat 
the ends of justice ; but there can be no doubt, that if there 
be other evidence controlling the justification, it should have 
its weight, leaving the confession. to be considered like other 
evidence. The letter shows that in whatever terms the order 
given by Col. Quincy was delivered by Capt. Sargent to the 
Respondent, he understood its meaning to be as it is stated in 
this specification. But the evidence most clearly establishes 
the fact, that no report was made according to it ; unless, as 
has before been said, it was made by the act of coming up to 
the front of the church and lialting. Indeed, the letter itself, 
taken altogether, goes to the same point, for the Respondent's 
complaint is, that when he marched up to the church " no order 
camef^ as if it was his excellency's duty to report to him, cot 
he to the governor. ^' I went away, and came back again, «^iB 
52 
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910 order cameJ' The complaint seems to be something like 
the defence, that the governor was not sufficiently subordinate to 
the commander of his guard. It is virtually this, your excellency 
fixed your own time for me to come up with my company ; 
why was you not tliere to receive me ? I marched round town, 
to give your excellency a little further time, and came back again. 
" Still no order came ;" your excellency was not there, your 
aids were not there, the members of the company " told me their 
fingers were so cold, they could not handle their muskets," and 
the musicians that they must go to some fire and thaw out their in- 
struments, and 1 marched down to the Exchange, and meant to 
have been back again, notwithstanding your excellency was so 
contumelious, but, as I did not g;et back in time, you, who have 
been so deficient in duty yourself, have no right to complain of me. 
The only question now to be considered, is, what effect the 
supposed extenuating circumstances, which the Respondent has 
taken so much pains to spread upon the record, ought to have 
upon his defence. The answer is, none upon the fifiding" cer- 
tainly ; for the order was given, received and broken ; the 
fact of disobedience is therefore placed beyond all doubt ; — the 
Respondent must be found guilty upon this specification, or the 
bearing of the evidence is not rightly understood by the Com- 
plainant. Their only effect must be upon the sentence. But 
even this the c6urt will not mitigate, unless the Respondent's 
situation was such, that he was obliged (a voluntary act would 
not justify it,) to assume, himself, the responsibility of his men's 
exposure. Nothing can justify a breach of an order, but inevi- 
table necessity, or circumstances without the control of the 
offending officer. But extenuating circumstances may justify 
a mitigation of the sentence. In this point of view only it is, 
that the Complainant respectfully requests the attention of the 
court to the distinction which the Respondent's argument does 
not recognise. The act of disobedience is admi:ted, that is, 
unless the mere act of marching up to the front of the church 
can be called a report within the terms of the order. That, 
or any other company, might have drummed by the church 
during the services ; but was the governor to send out and in- 
quire whether or' not it was the music of the Cadets he heard, 
and whether they had come to report or not ? or were they to 
make their intentions known. There can be no question upon 
the point of duty, and the breach of the specification is either 
technical or substantial, according as the court shall decide the 
question of responsibility before at length considered ; and with 
them I leave it, confident that the ground upon which it has 
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been placed, the evidence in the case will support, and that the 
burden of the responsibility will rest upon the shoulders which 
ought to bear it. 

2(/ specification^ 3d charge, sets forth that the Respondent 
being under the orders of 24 ih Dec, having reported and taken 
up the escort, and delivered the procession at the Old South 
meeting-house, there received an order to report after half an 
hour, and having neglected to be in readiness at that time, with 
his company, to take up the escort of the procession back to the 
State House, according to custom, &£c, and not having returned 
to the meeting-house for so doing until after the services were 
over, and most of the members which composed the procession 
had li/t the meeting-house, and the governor and a part of the 
executive council and some few other members of the civil 
government of the stale had proceeded some way, returning 
in their usual course on such occasions, towards the State House, 
the said Lieut. Col. Grenville T. Winthrop, then and there, 
with the company under his command, in a disorderly and un- 
military manner, ran through the streets, with a view to inter- 
cept the governor and commander in chief and other members 
of the executive council and civil government who were with 
him in their way to the State House aforesaid, and did actually 
intercept him and them in their course to the State House 
aforesaid, in the public highway, near Park Street meeting-house, 
in said Boston ; and without making any explanation, or offering 
any apology for his previous neglect in not taking up the escort 
at the said meeting-house, and without requesting permission 
then to take up the same, did, in an unmilitary and unofficer- 
like manner, order his company in front of the commander in 
chief and other members of the government aforesaid who*, 
accompanied him, which said company, in obedience to said 
order, attempted to form in front of his excellency and the 
other members of the government who were with him, and 
thereby impeded them, and obliged them to change their course 
from one part of the street to another, in order to return to 
the said State House ; all of which conduct on the part of the 
said Lieut Col. Grenville T. Winthrop was unmilitary, unoffi- 
cerlike, and highly disrespectful to the commander in chief and 
other members of the government who accompanied liim, and 
had a tendency to bring the militia into ridicule, and the milita- 
ry forms and ceremonies of the government on the day of 
General Election into contempt. 

In considering this specification, the Respondent says, we 
come now to another accusation, the charge of a disorderly and 
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unmilitary manner of running through the streets, << as unjust as 
it is unfounded." Let us look at the facts in this case, and see 
whether this charge is as unjtist as it is unfounded^ and whether 
the injustice is not rather in Atm, who makes the unfounded 
impiitation of it to another. 

The Complainant is accused of having made a charge 
against the Respondent of running through the streets, with the 
company under his command in a disorderly and unmilitary 
manner, with a view to intercept the governor and other mem- 
bers of the civil government who were with him. The question 
is not lure to be considered, whether the charge is proved ; but, 
the Respondent's supposition will be taken, for the sake of the 
argument, that the proof was, that the company ran in double 
quick time, at a rate which may be fairly estimated by the fact, 
^^ that only two men lagged behind on the slippery ground." 
Now does it follow, because the charge is proved no further 
than this that the charge itself is improper. There would be 
an end to all the proceedings in courts martial and in all courts 
of criminal jurisdiction, if, when the prosecutor or attorney gen« 
eral did not convict, or his proof did not support bis indictment, 
he laid himself open to the charge of ignorance in drawing his 
count, and injustice in prosecuting it. There is, however, some- 
thing more intended in the use of this language here than 
meets the ear. The Respondent's position is so closely invest- 
ed that he must make a sortie to divert the attention of the 
Complainant from the Respondents to his ovm condition, and 
this very attempt will lead to a more accurate scrutiny of the 
evidence in support of this specification than the Respondent 

Eerhaps would wish ; and by its examination, the Complainant 
opes to prevent the attention of the court from being diverted 
from a proceeding, which no evidence in the case can warrant, 
in the circumstances in which the company was placed. They 
were not " going on to the field of battle to take advantage of 
the ground ;" nor " were they suddenly taken in a hail storm ;" 
nor " were they going late on to a parade." The parade was 
over ; and, if the object was to get ahead of the governor, and 
to make him receive the escort, nolens volens, as was attempt- 
ed, this civility might have been offered in one place as well as 
another. There was not, therefore, that necessity existing, for 
a company whose dress and movements had attracted a croiod 
around them, with bayonets fixed, running in column, through 
a narrow street filled with snow, as General McNiel supposed 
fvould- warrant such a movement. That officer would not un» 
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dertake to give an opinion whether or not a flank movement^ 
which nothing but great extremity can justify a commander in 
varying from, would not have been most proper, without know- 
ing all the circumstances both of place and occasion ; but this 
he did say, " that double quick time is not often practised^ and 
only in cases of necessity and emergency by well disciplined 
troops ;" and that, " though the flank movement was most safe 
in double quick time, yet, if the distance were very short, and 
the emergency great, he might march in open column, rather than 
lose time by changing the order of his men." The object 
which justifles the movement is safety, and the saving of ttme^ 
the general says. I do not ask which was safest, that is appa«- 
rent ; but I do ask what order is quicker executed when a com- 
pany is in column of sections, than for the sections to right 
iface and 6le to the left. Not a moment would be lost in execu- 
ting this order, certainly not half the time it took to halt the 
company, and wait for those who lagged behind, half way down 
the lane, to come up. The whole testimony of General Mc- 
Niel goes to show that the mode of marching a company in 
column, or by aflankvfiih bayonets fixed, is a matter of discre« 
tion with the commander of it; and the question here is^ 
whether or not that power, in this instance, was discreetly exer- 
cised. When asked, '* if he would march a column through a 
lane twenty feet wide and forty rods long, through a populous 
city, when there was a deep snow, and the path was slippery, 
and a crowd of people were about, at; double quick time, with 
arms trailed and bayonets fixed, on parade du^ ; or, whether 
he would march by files," the general replied, " if, in marching 
by colunm, it would subject the citizens to great inconvenience or 
danger ; and if, by making a file movement, the desired ob- 
ject could be accomplished as easy or with less injury to the 
mtJtitude, I should iif that case make a file movement, ^^ 

Now let me inquire of the court, if the condition of things, in 
Bromfield's Lane, by all the testimony, was not such as to require 
a file movement. The street was narrow ; the snow path narrow- 
er, and so slippery that one of the members fell, (who luckily 
happened to be in the rear rank of the last section,) and the people 
thick ; if this was not a condition which required a flank move- 
ment, and unfixing of bayonets, before a rapid movement should 
be effected, then I do not understand the witness's distinction. 

Dr Hay ward says the company " ran up the street at the tap 
of the drum ; the street was narrow and crowded with people ; 
they marched to the best of my recollection to Bromfield's 



414 

Lane in double quick time^ and then increased to a run^ and 
in answer to a question from the Respondent, the witness 
says, " that the distinction in his mind between double quick 
time and running is, that one can be marked by music, 
and the other cannot.'' Now what is clearer than this, 
that though the drum tapped, yet the company ran so 
fast that its movements were not marked by the music. 
Mr Spear, Respondent's witness, says, " the company ran faster 
up the street than any militia he ever saw, and he found it 
difficult to keep up with or overtake them" — " that two of the 
Cadets were so far behind the main body, that when the com- 

fiany was at the head of the street, those two were opposite the 
ndian Queen, which is half way up ; that there was a great 
crowd of people about the Cadets as they went through Brom- 
field's Lane, but the company left them all in the rear," that is» 
ikey out-ran the multitude. 

Now the place and circumstances are all described, I have 
no need to ask General McNiel to apply liis principle to the 
case. The court will do that, and be governed by the rule in 
the book for passing a narrow defile ; and, if in any case they 
should vary from it, by allowing an advance in colunon, 
they certainly would not permit it, when the company was run- 
ning with fixed bayonets and the defile was crowded with peo- 
ple. Light Infantry, practised in rapid movements, would not 
run a race with the boys through such a street without unfixing 
bayonets J whether they moved by a flank or in column. Itut 
that infantry, for which there is no such order in the book as 
double quick time, should attempt, in the most dangerous 
mode, to move at an unpractised stepj with but eleven privates 
belonging to the company in the ranks, (the other ^een being 
volunteers who were coated for the occasion) is totally unjusti- 
fiable by any principle in the book or military practice. The 
court will require no officer from the army, or ghost from the 
grave to tell them that. 

The Complainant does not know but that the Respondent 
considers him precluded from making these remarks, as be finds 
himself quoted in Respondent's argument as admitting on the 
record that double quick time is a " military movement;" but 
whether by Artillery or Infantry, Light Infantry or Riflemen 
tlie movement is proper, and under what condition of things^ is 
quite another question. Certainly the authorities quoted by tlie 
Respondent from the book of tactics will not warrant the Com- 
plainant in the admission that it is a proper military movement 
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fcr infantry^ except on such an " emergency" as did not here 
exist. The Complainant does not mean to be understood as say- 
ing that the company did not execute the order as well as it was 
possible for any unpractised infantry, under like circumstances 
to have done it ; but only, that the very fact of its non-execu- 
tion by such a company furnishes the strongest evidence of the 
impropriety of the order. 

After the recital of circumstances which are the distinct 
subject of other specifications in this complaint, the first direct 
allegation this contains is, that the Respondent, with the Cadets 
under his command, ran through the streets in a disorderly 
and unmilttary manner, S^c. It is impossible for the Com- 
plainant, in commenting on this proceeding, to have much if any 
regard to the course of metaphysical reasoning of the Respon- 
dent's argument. He read that paper but once, and thought, as 
it would take more than thirty pages of negatives to make a 
positive, he would leave it for further consideration, when the 
Respondent should favor him with another supplement. The 
Complainant, therefore, instead of following the Respondent's 
circuitous lead, will take the direct path to the result which the 
evidence indicates. 

The fact is indisputable, when the message that the sermon 
was over was received, the Respondent moved so quickly 
from his retreat, that some of the company did not overtake 
it until it turned into Congress Street. The company, however, 
started in Congress Street with the drum and 6fe, and, accord- 
ing to the drum major's account, " soon marched so fast and it 
was so slippery that we could not beat, and we kept time with 
one stick in quick time rather crowded ; then we beat regularly 
a few rods in Milk Street, and then took the^^ and drum, and 
then the tap not far from Federal Street, having marched 
from the Exchange to where 1 named last with regular music.^ 
From other evidence, it appears the tap was continued up 
Milk Street. The band, who were paid by the government for 
their services on this occasion, and the other musicians all 
hurrying alone to keep up with the tapper. The church and 
the corner of Washington Street, where numerous by-standers 
were observing this new scene of operations, were passed in the 
same manner ; and as soon as the head of the column arrived 
opposite Bromfield'sLane, the faithful Braman, always at hand, 
stepped up, and gave the commander the friendly advice^ that, 
by going through Bromfield's Lane, he would meet the pro- 
cession at the head of Winter Sureet. This lucky thought 
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enabled the company by changing its route and passing througb 
Brom6eld Street, ** to run faster than the step could be marked 
by the music," as Doctor Hayward says, to the head of Bum- 
stead Place, when it formed line, to give time to one of the 
members, who after slipping down ran as fast as he could to 
overtake the company, and for anotlier who probably being 
out of breath, lagged still further behind, to come up. But, as 
General McNiel says, ^* it is common on a march in the arnsyy 
for some men to lag behind, for obvious causes, whether on a 
quick or slow march," and as there was nothing unmilitary in 
it, especially oii Election day, it is probable the company moved 
towards Winter Street before Mr Perkins joined ; at least as 
there is no evidence when he did join, and as Doct. Hayward 
saw one member still lagging behind in Tremont Street, he was 
probably the person seen by Col. Quincy when the governor 
turned the corner of Winter Street. 

The members who did not overtake the company, when they 
left the Exchange, until it turned into Congress Street, were 
probably those who did not find themselves very comfortably 
situated in a room with a single stove, where, by the evidence, 
it would seem, at least a dozen musicians thawed out their in- 
struments ; for, although there were twenty in the band, their 
instruments were not all quite frozen, and two or three thawed 
theirs out in the bar. But how unfortunate, after all the pains 
evinced, notwithstanding the rapid pace of the company from 
quick time to well nigh on to double quick, then to double 
quick, and from double quick to a run, or '' that pace which 
could not be marked by the tap of the drum," the weather 
should be so extremely cold, that, at the time of the proffered 
salute in Tremont Street, the band could not play a single note ! 
This is a matter of inference from the circumstances which 
took place, rather than of positive evidence ; for it would seem 
irresistibly to follow, that when the company had wheeled into 
line with their ranks opened, their officers in front, in complete 
parade order, (Col. Winthrop being a little in the rear of Capt. 
Sargent on the right, according to the drum major, and the band 
faced another way,) they would have played a "/ttK marchf*^ if 
their instruments had not been chilled again. ' 

As one distinct part of a specification can be found, and 
another rejected, if the evidence does not warrant the finding of 
the whole, it is necessary to consider the allegations separately. 
We come next to that part of this specification which alleges, 
that, after the Respondent with the company under bis com- 
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roand had ran through the streets in the unmilitary manner be- 
fore stated, with a view to intercept ^the governor and com- 
mander in chief and other members of the executive council 
and civil government who were with him on their way to the 
State House, he did actually intercept him and them in their 
course to the State House in the public highway, and ordered 
his company to form in front of the commander in chief and 
other members of the government aforesaid, which the com- 
pany attempted to do, and thereby impeded them and obliged 
them to change their course from one part of the street to anoth- 
er, which conduct was disrespectful to the commander in chief 
and other members of the government who accompanied him. 

Before I proceed to a consideration of this part of the case, 
I must renew the observation I made before, that the general 
order of 24th December, required the Cadets to do escort duty 
to the government on the Election day and not to the governor 
personally^ any further than as he is a member of it, and as 
such is invested with the powers of commander in chief, by 
which it becomes his duty to see that proper respect is paid by 
the militia under his command, to those on whom the people 
have conferred the authority of rulers. The court are also 
requested to observe, that this branch of the specification like 
the rest of it and all the others, charges the Respondent not 
with disrespect to his excellency personally^ nor with intercept" 
ing his individual path and obliging him to turn aside from it, 
which the slightest motive in the ordinary concerns in the life 
of any man induces, but which the defence ad captandum im- 
putes to the governor, as though he had taken umbrage at an 
offence to his own dignity ; but that the allegation is, that the 
company under the Respondent's command and orders *' did 
intercept him and the other members of the civil government 
who were with him, and impeded them and obliged them to 
change their course, &c. 

In the day when the venerable ancestor of the Respondent 
occupied the chair of state, it was the custom for the governor 
on the Sabbath to be attended to and from the church by four 
halbadif.rs ; and the historian says, that, " on the accession of 
the new governor his halhadiers lefi him and went home, of 
which the governor complained, and rather than be left to go 
alone, appointed two of his own servants." The present com- 
plaint is that the halhadiers left the government when called to 
attend it, not the governor, whose pride was not so sensibly 
affected as was that of the Respondent's puritan ancestor, as 
53 
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we majr infer (fom the fact that be r e tu nied borne endrelj maf' 
tended. The coun are therefore respectfully r eq u e s ted to Mfy^ 

Ely the evidence to the case under the distinctkxi oained which 
oth the republican demeanor of the governor as an act of justice 
to himself requires, and which the respect due to the ciril gor- 
emroent of the people, represented in the proceaaoo at tfab 
time hj the governor and several members of the executive 
council, and the Secretary, the President of the Senate, the 
Speaker of the House, the Mayor of the city, and a few others 
in authority in one branch of the government or another, de- 
mands, by all the rules of public courtesy, and all the principles 
of military subordination. And holding this dbtinction io their 
mind, that the governor is but one, who it is alleged the com- 
pany impeded and obliged to change their course, the court 
will excuse the Complainant for saying, that, as he has not alleg- 
ed the disrespect as personal to the individual, bat to the au- 
thority of the commonwealth^ he does not choose to be drawn 
aside from his charge, to the personal considerations which as 
the defence is calculated to impress upon the court, fbnn the 
gist of the specification. 

The question for the coint to consider, then, is, whether the ct rjl 
government were impeded in their progress to the State House 
in the usual course of proceeding thither ; and whether that 
was caused by the attempt of the Cadets to form in the beaten 
path in the middle of the road in which the procession was 
moving. It is so plain a case, that it is hardly necessary to 
examine the evidence, before the court that heard it. The 
secretary says, " that the public processions of the government 
usually move in the middle of the road, and that he never 
went upon the side-walk in such a procession ; that be walked 
with the Hon, Mr L#ocke, one of its members, in the rear of the 
council, and, as the procession approached the head of Winter 
Street, he saw the Cadets in Tremont Street, as he thought, in 
the act of wheeling between Winter Street and Park Street 
church, the head of the company being about Winter Street ; 
that the governor, as soon as he reached the head of the eomn 
panyj turned to the right ; and that, immediately after the gov- 
ernor turned to the right, the pressure of the crowd became so 
great, as to throw that part of the procession where he was into 
some confusion. " I proceeded to follow the governor, but finding 
I should have io force my way through the crowds I stopped and 
let the multitude pass on." He further says, that ** after he saw 
the governor turn to the right he did not see him agam, but 
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made bis way leisurely up to the State House, entirely discou" 
meted from the processionJ*^ Here then is the clear testimony of 
the secretary of the coramonweahh that the Cadets formed in 
the middle of tl%e road, and thus obliged the governor to turn 
out of it, or halt, and that ihe secretary himself was so impeded 
by the crowd, that he stopped until the multitude passed by, 
and that the part of the procession he was in was thrown into 
some confusion. 

The President of the Senate states the same facts, very nearly, 
as they appeared to him ; " that the procession was going up 
Winter Street in the carriage path-way, and that the Cadets 
appeared to be in line, with the right facing Winter Street, and 
lliat the governor and those who preceded him, (the witness,) 
passed off on to the side-walk; that he soon saw tlie governor 
attempting to cross the street near where the flag-stones were ; 
but that be and another with him, did not attempt to Jollow the 
governor^ but tried to cross diagonally, and were checked, ap' 
parently by some movement of the company. He then perceived 
that tbe governor bad passed the street, and that, in conse- 
quence of a manoeuvre of the company, he was separated from 
the governor and the procession and did not reach it again ; 
that the gentleman who was with him, he lost in the middle of 
the crowd ; that he got, at last, on to the side-walk of Park 
Street, and then turned down Beacon Street to his home." 
Mr Thorndike also testifies, that there was a good deal of noise 
and quite a crowds which set up a loud shout, he ; that the 
procession seemed to be broken up when he attempted to pass 
diagonally to Park Street corner ; and, oa cross examination, 
he said, that he noticed an evolution of the company, which 
appeared to be the result of an order, giving direction to the 
company towards the /7a^A of the governor, &c. 

Here the testimony of Mr Bangs, " that the procession was 
turned out of tbe path in the middle of the street, and that it was 
broken up, is confirmed ; and tlie fact fully proved, upon incon- 
testable evidence, that the governor went one way, and the 
witness anotlier ; that tbe governor attempted to pass at one 
place, and he at a different one ; that he saw an attempt to form 
the company in front of the governor ; that the witness, was 
checked by a movement of the company, himself; that the gentle- 
man who was with him was lost in the crowd, and that he at 
last got tiirough the shouting multitude on to Park Street side- 
walk and went home, instead of returning to the t^ate House. 

Tbe Hod. Mr FiskCi of tbe councii, whO| tbe Respondent says, 
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comes in " to gire a finishing touch to the picture,*' has 'paint 
the scene with ihe graphic accuracy of a good artist. He i 
presents the procession somewliat interrupted after his leaFi 
Winter Street, and ihe ranks so much broken, that, for soi 
time, he lost sight of the governor and the sheriff, the gi 
ernor having turned out of the middle of llie street, by reaf 
of some inierrupiion at the head of ii, which he believed to 
a snow bank, on to the side-walk at the comer. The compi 
at that time occupied the beaten path-way, the snow bank 
the rear obliging liim to go on the sifle-walk in its front, wb' 
it seems it was his desire to avoid. The witness proceeds ; " 
the council, had not adjourned he fell ii tote an imperative di 
to keep up with the governor." While Ae was in the croi 
perceiving that the governor had passed the company and 1 
crowd, and was walking on the side-walk, the witness bra 
away, in haste, from the Hon. Mr Locke, another member 
thecouncil, with whom he was walking, to overtake the goverm 
and while passing through the crowd, heard a general shouth 
The witness says the company, the crowd and the processi 
were in a confused ilate, and that the company and the croi 
passed between the governor and that part of the processi< 
where he was. That there was great confusion, and the coi 
pany in a scattered condition, as it appeared to him ; but if ihi 
were in a military condition, it was so indistinct in the crow 
it was impossible to tell what it was. After I passed the crow 
the witness adds, the first person that joined me was the Pn 
stdent of the Senate ; when he left me, the secretarj' came u| 
we proceeded to the council chamber, but nearly all the men 
bers of thecouncil had got lost, there being not more than(Ar< 
that arrived. 

Thus we have the testimony of three of the principal office] 
of the government who were in the procession, who all agre 
that the Cadets formed in Tremont Street in the carriage patl 
way upon which the procession was moving ; that the govemc 
and the procession was turned out of its course on to the side 
walk; thai, owing to the company being in a scattered condi 
tion and the crowd mixed up with it, the procession was broke 
up, and that the company and the crowd passed between th 
governor, and that pari of it where the last witness was. 

Tlie other persons whom the Complainant called on to te: 
tify, were the public functionaries who were present at the timt 
But the Speaker of the House went home on the adjoummei 
of the legislature, and the mayor of the ci^ was so engaged t 
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the health island when he was sent for, that he did not attend 
lo testify. 

The Respondent says the adjutant general called himself 
(though this was an act of the judge advocate,) and Col. Quincy 
was called by the Complainant to the point under consideration. 
The former testi6ed to the turning of the procession from its 
path, which the company occupied, and the latter to the general 
scene of confusion which the movements of the company pre- 
sented, and to the actual interception of the governor, by its 
members, as he passed across the street. That Col. Quincy's 
meeting with Tilden first and Austin afterwards in the path the 
governor crossed, on his way to overtake him, was the probable 
cause of his supposing that the members of the company were 
in the governor's patih, and actually intercepted him, is not 
unlikely, as the Respondent supposes ; for meeting them singly, 
on their return for an object which the witness was unacquaint- 
ed with, he could not well otherwise have accounted for seeing 
them scattering along. But whether the governor was inter- 
cepted there or not, is of no special consequence. It is incon- 
testable, from the concurrent testimony of all the public func- 
tionaries whom the government have called to support the 
prosecution, that, at the time the Cadets formed in front of the 
prosession, it was turned from its path by the action of the 
company or the crowd, (by which is immaterial if the company 
caused it,) and the several members of it intercepted in their 
progress. The governor, who was seen by Mr Thorndike 
attempting to get through the crowd, was afterwards observed 
by him as having actually passed it before any other of its 
members ; but the fragments of a ship on the breakers could not 
have been more effectually scattered, than the members of the 
whole procession were, by the interception of the company and 
the crowd which it had collected. The leading facts the wit- 
nesses testify to, of the situation of the Cadets, in the middle 
of the street, and the consequent dispersion of the members of 
the procession are not contradicted by the Respondent's own 
witnesses, so that it would be a useless consumption of time to 
repeat the evidence. The court are referred lo the record for 
the facts, and by the record they are fully established. 

The fact of the interception of the procession being incontest- 
able, the Complainant, if it were necessary, would call the atten- 
tion of the court to the unmilitary manner m which thisproceed- 
bg was conducted. It shall be done shordy, as the court fully 
iioderstand the description given of the company movements and 
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need no comments upon them. The masic and first secdoo, stand- 
ing at rig;ht angles, were accurately described by the dnim major 
and Mr Murdock. But the second section, there was no witness 
called to answer for, other than Thompson, the clerk. Him the 
Complainant was obliged to call upon to prove one point, that of 
notice to the company, and thereby gave the Respondent the 
advantage of putting leading questions to him, which are good 
prompters to the memory of a willing witness ; but, even under 
these advantages, he could not tell by what command it was, 
that the company were brought into line. He thinks he heard 
an order ; but whether it was given by the colonel or ac^uiantf 
tie cannot say ; he saw the members getting into line and he 
formed in too. He knows he presented arms, but cannot tell 
whjere he stood. He knows the company were in military order, 
after they presented arms, until they were dismissed, and does 
not mean to say positively they were not before. Ue is the only 
witness called to account for the movements of the secofid sec- 
tion. I will follow him no further, as it is probable, that a witness 
who says *' if the company were in line, they were in parade 
order," would not be able to give a very accurate idea of any 
of its military movements, if such there .were. But Mr Thomp- 
son is as good a witness to confusion as any one who has been 
called, and his disgraceful record of the company proceedings 
on the 4th of January last, (for the facts stated in which he pre- 
tends to have no authority,) and which is produced in court by 
the Respondent^ who it is said never saw tty is evidence, that he 
is equally as good a witness to the fact of opinion^ from which 
he says his record is made up, as he is to the fact of confunanj 
which pervades his whole testimony. 

Mr Thacher accounts pretty well for the third company ; and 
Mr Adams for the fourth^ as well as he can. We have had also- 
the adjutant and the drum major, and the faithful Braman*$ ac- 
count of the military operations of that scene. Braman, who 
the Respondent says is an '* independent witness" (that is, as in- 
dependent as any one would be, who was in the pay of the com- 
pany,) is to be relied upon, because he chose his own position. 
True. If he had known that an arrest was to be ordered, 
and his testimony would be wanted, he could not have chosen 
better positions for seeing every important thing that occurred 
through the whole of the day I But where is Major Barrett to 
account for the left wing, which some of those in the right say 
they suppose was in order. He has been in court, and might 
have settled a question which the drum major could not answer. 
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By what manoeuvre is it that he was kept away from the staadf 
when there was so much need of his testimony to settle the 
question of the order or confusion of the wing he commanded ? 

Without going into further details, the court well know from 
the evidence, what the situation of things were ; how much of 
parade order the company stood in when they presented arms 
to granite range ^ before the governor appeared in their front ; 
how well it was manoeuvred, and how distinct the commands 
were, which noVie of the members of the procession, in different 
places before it, heard at all ; how regular was its salute, and 
how rich the music of the full march, which was paid to the 
governor " instead of the stinted courtesy which a different state 
of feeling would have dictated." 

The Complainant is now obliged to come to the masked bat- 
tery of thirteen guns which the Respondent has opened upon 
Col. Quincy. As much mistaken as he is, in considering that 
gentleman as the chief witness of the prosecution, yet erroneously 
thinking that that witness's credibility must be destroyed or 
himself convicted, the Respondent brought all his guns to bear 
upon him ; but how ill directed his Gre was, the court will learn 
when they find that in trying to blow him up sky-high he over- 
shot his own mark. 

We will take the thirteen contradictions in their order. 

The three first having been before shown to be futile, at least, 
the argument here will not be repeated. But in considering these 
the court is requested to compare the statement of Col. Quincy 
as to the orders he gave to Capt Sargent, and that of the Respon- 
dent in his letter as to the order he received from Capt. Sargent, 
with Capt. Sargent's own statement on the record, remembering 
that Col. Quincy's and the Respondent's statements were com- 
miued to writing on the very day they were delivered, and by 
themselves, while Capt. Sargent's was made several days after- 
wards and by another. 

Fourth. The fourth contradiction is "that Col. Quincy 
stated when he delivered the order, the company had evidently 
taken up the line of march and were proceeding down the street, 
and that they proceeded in his sight more than the company's 
length ; yet it is in proof that the company moved altogether 
only about its own length and haltedJ*^ 

The testimony of Capt. Sargent having before been com- 
mented on, the following extract from it is all that is important 
relating to the distance marched. " He says he reported to Col. 
Wintbrop the order at the first halt, which was opposite to or a 
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few feet beyoDd a narrow passage-way at the e&st end of tbe 
church and nearly opposite Brigham's house.'' The passage- 
way referred to can be no other than the court, eastward of the 
houses of Mr Wisner and Doct. Homans, as there 19 nothing 
nearer the chdrch that could be called a passage-way, except 
the entrances to private yards closed with gates. That the 
company moved twice if not three limes its length can be put 
beyond dispute. After countermarching, it was moving from 
the church door in column down the street, Col. Winthrop at 
its head, in front of the band. Col. Quincy passed through, 
between the first company and the music, and walked by CapL 
Sargent's side while he delivered the order, the company all the 
time moving ; but Capt. Sargent, not comprehending the order, 
requested its repetition, which was done. Additional remarks, 
as both the witnesses testify, were made. Then Col. Quincy 
slept aside and waited on his ground until the company passed 
him. Capt. Sargent, after Col. Quincy left him, advanced to 
Col. Winthrop and commenced delivering him the order before 
he halted the company. Now the Complainant thinks the very 
circumstances of the case contradict the supposition that the com- 
pany moved only its length before it was halted. All this con- 
versation could not have passed between Cnl. Quincy and Capt» 
Sargent, and been carried by the latter to Col. Winthrop at the 
head of his company, still on the march, without the company's 
moving more than its length. 

Fifthly. " He slates that he saw at the meeting-house a printed 
order of exercises, as is usual on such occasions, and he thinks 
he saw the words of a very short anthem printed on it to follow 
the sermon." The State printers testify " that there were no 
printed orders of exercises that day, and that it is not usual on 
the days of General Election to have any." 

Col. Quincy upon this point makes no positive statement, he 
is asked by the Respondent " whether there was not a publish* 
ed order of exercises that day." Answer. " I believe there 
was." When inquired of as to what exercises were there ai>- 
nounced, he replies, ^^ I cannot state positively j but my impress 
sion is, that there were the words of a short anthem ; but^ 
whether performed or not, I cannot say." 

" To the 6th question ' whSther the company reported accord- 
ing to order, after half an hour,' he answers ' that they did not, 
to his knowledge, then or at any other time :' yet he himself 
states that he heard the drums of the company returning to the 
meeting-house, and it is in proof that no other mode of report* 
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ing during di\ine service was ever known on such an occasion." 
The court are requested to observe that the avowed ob- 
ject of this argument is to prove such a contradiction in the tes- 
limony of Col. Quincy as to invalidate the rest of his asser- 
tions, and the Complainant would respectfully inquire whether 
this ought not to be attributed to Col. Quincy's ignorance of 
the system of tactics, that considers drumming by a church, as 
a military mode'of making a report for duly, rather than to any 
intention of misunderstanding their novel mode of communica- 
tion ; and ahhough it is stated that there is no other mode of 
reporting during divine service ever known, the Complainant 
would inquire, when and where this particular one was ever 6e- 
fbre adopttd" 

Seventh contradictwn. " He has no recollection of seeing 
Sergeant Slurdock in the meeting-house. It is in proof, never- 
theless, beyond question, that Sergeant Murdock was in the 
meeting-house in a visible and conspicuous situation, and Ser- 
geant Murdock testifies that he thought Col. Quincy saw him, 
because he caught his eye several times." Sergeant Murdoek 
^es not testify that he thought Col Quincy saw him, his words 
are, " I am not certain that he knew of my presence." " I 
caught his eye several times. I sat on tlie inside near the 
door, Col. Quincy was on the opposite side ; I *made no signal, 
not thinking it necessary." 

This contradiction, to make the most of it, is this, that Col. 
Quincy said he did not see what Sergeant Murdock thought 
be did. Tlie Complainant requests that the certainty of Col. 
Quincy may be put against the imaginations of Mr Murdock, 
especially as he made no signal. 

Eighth contradiction. " The witness testifies that after the 
conclusion of the services he made inquiries at the door, of the 
constables and other bystanders, about the company, but could 
get no information either as to where they were, or when they 
wouki be likely to return ; yet Robinson the constable states 
that when Col. Quincy made his appearance in the porch and 
inquired for the company, he himself told him that he had des- 
patched a messenger for them, and that in all probability they 
would be there in a few minutes, that they were then either at 
the Exchange or on the march." 

To this extract the Complainant only wishes to add one an- 
swer from Mr Robinson's testimony. " Are you sure Col. 
Quincy heard what you said .?" He answers ; ^^ I am not — he 
WMuU no rep/y." Where is the contradiction ? Col. Quincy 
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says be did not hear any such commuDicatioD. Mr Robinsao 
states that he is not sure that he did. 

Ninth contradiction. '^ He is very certain that Sheriff Sum* 
ner was the man who brought to him, while at the door, a 
message from the governor directing his return, he is confident 
he received but one such communication, and that from the 
sheriff; yet Mr Constable Reed swears that he was the man 
who carried the message to Col. Quincy from the governor, and 
the Prosecutor does not call Sheriff Sumner to contradict it, 
as he might if it were not true." 

Why does not the Respondent call Sheriff Sumner ? It is 
not Complainant's business to call a witness to contradict his 
own evidence; and to contradict Reed^ whose half page of 
testimony is sufficient, of itself, to show that no such contradic- 
tion was required, would have been useless. Reed says *^ he 
stood in the broad aisle near the governor. After the services 
were over, there was a space of three or four nUntUes — them 
Col. Quincy goes to the door^ I will go no further ; circuai- 
stances will not lie. That it was three or four minutes after 
the services were over before Col. Quincy went to the door is 
incredible. What should he remain in church for during that 
time ? No one will believe that he did not immediately go to 
the door with the usual message for the company to prepare to 
take up the escort, let Mr Reed's testimony read as it will 
The Complainant was so strongly impressed at the time Reed 
testified, that the Respondent's advisers saw he could not stand 
alone when they cross examined him themselves, to get him to 
contradict himself, that he omitted all further notice of his tes- 
timony. The court will give it what credit it deserves to put 
down Col. Quincy. 

. Tenth contradiction. " Col. Quincy thinks the procession 
was detained ten or fifteen minutes wailing for the Cadets after 
the services were over, and that he himself waited ten minutes 
in the porch ; yet, it is a matter of demonstration^ that not 
more than two or three minutes could have elapsed from the con- 
clusion of the services to the governor's leaving the church." 

Col. Quincy makes no such statement as that *' he waited 
or thought he waited ten minutes in the porch," nor any posi- 
tive statement on the subject whatever. His words are " / 
can't tell exactly, but I should think ten or fifteen minutes, it 
might not have been more than ten minutes ; I could not judge very 
correctly of the lapse of time while 1 stood in front of the Old 
South; I remained there, as I before stated, until I reodved 
the message of the governor, requiring my return." 
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On cross examination, in reply to a question, he says, 
•* I think ten minutes elapsed between the time when Ifint 
went to the door and that when his excellency left the church.^^ 
As to the matter of " demonstration," the court are requested 
to examine the statements of Mr Thorndike and Mr Fiske and 
see if Col. Quincy is convicted of m'lstaking the time to a de- 
monstration. 

Eleventh contradiction. "Col. Quincy insists that the 
order for arrest, &c, was served as late as 7 o'clock in the 
evening, kc." 

Col. Quincy does not insist that the order was served as late 
as 7 o'clock. His words are '* He served the order at about 
half past six or seven o^clock.** 

The Complainant need not comment on the situation of 
Garfield, as the servant of the Respondent, and to the indefin- 
iteness of his reason for fixing the time^ and the want of cer- 
tainty as to the identity of the packet containing the order. But 
that there was a lamp in the parlor appears from his testimony, 
and the adjutant general testified that it was an hour, or an 
hour and a half after candle*light, when Col. Quincy took 
the order of arrest from his office. 

Twelfth contradiction. " He states that he knows in Col. 
Baker's case they had not left the church until after the hour 
for which the company had been dismissed was elapsed ; that the 
governor then walked up to the council chamber, and that after 
he had been there some minutes the company appeared ; yet 
Col. Baker states positively that when he reported at the State 
House he was within an hour of his own time, and only five min- 
utes after, by Col. Quincy's." 

The Complainant need but make a single remark on this evi- 
dence. The fact has no bearing on the case. Col. Baker 
could have been examined on this point for no other reason than 
to contradict Col. Quincy. It was a matter of notoriety at 
the time that a diflTerence in watches caused a difiference of 
opinion between those gentlemen ; but one which would not 
in the slightest degree affect the credibility of either. 

The thiiteenth and last contradiction is, that " He states at 
one moment that there was deep snow in Tremont Street, ex- 
cept on the side-walk ; and the next moment he states, that the 
whole centre of the street was beaten down to nearly a imi- 
form hardness with the crossing path ; on which point h e is 
contradicted by several credible witnesses , besides himself, ^^ 

It might be sufficient to state that there is no contradiction 
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here accordtog to the Respondent's own showing, unless he can 
convince the court . that deep snow cannot be beaten down. 
But there is no need of resorting to argument in this case ; CoL 
Quincy makes no such statement as the Respondent asserts ; 
the following is his language : 

'' Q^uestion. Was there not a deep snow in Tremont Street 
except on the side- walk ? 

<< Answer. I do not remember particularly^ I believe there 
was ; the side-walk bad been cleared. 

" Question. Did his excellency step out of the path into 
the snow-bank, .or not ? 

" Answer. According to the best of my recollection, there 
was nothing at that part of Tremont Street which would de- 
serve the appellation of a snow-bank, the highway at that part 
of the city is generally beaten throughout. I cannot state pre-- 
duly, 

^' Question. Was there or not a beaten path crossing the 
street from granite range to Park Street church, or was there not 
more snow, on each side of it, than on the path ? 

" Answer. There was a beaten path, but according to the 
best of my reroUeciion the whole of the centre of the street 
near which the company was forming was beaten down to 
nearly a uniform hardness with the path.'^ 

There is however one point further which speaks Tolumes 
for the veracity of this witness, and that is, with all these con- 
tradictions he has not contradicted himself. His examination 
lasted two days, he was sifted by most able and experienced 
advocates, every question that ingenuity could suggest was ask- 
ed him, and yet, when they would wind up their contradictions 
in the strongest manner, they state but one instance in which he 
has contradicted himself, and that is based upon an evident 
mistatement of his testimony. 

The Respondent allows that that gentleman is worthy of all 
credit in other cases ; the event will decide whether he is not 
so entitled in this. 

The imagination which could discover a flying Dutchman in 
the clouds, is perfect sobriety, compared with that which could 
conjure tip thirteen contradictions upon such testimony. 

The (Jomplainant has taken some pains to show tlie weakness 
of the attack upon the reputation of as fair a character as this 
community boasts ; not because he thought it necessary to do 
so^ before this court who heard him testify, or for any of the 
purposes for which it is called ; but, because there is no man in 
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society so rich in reputation that he can permit it to be trifled 
with. Rumors may injure, and slander tarnish it, but an UU' 
answered record, even of unwarrantable assertions, might here' 
after have been made the ground work of malice for its de- 
struction. 

To the delivering of the comm.ander in chiefs orders and 
several other parts of the occurrences of the day. Col. Quincy 
from his situation, was, in truth, the chief, and only witness ; 
but not to the transactions in Tremont Street, during which, 
that gentleman was occupied in receiving and delivering the 
orders of the commander in chief. Of those concerns, other 
gentlemen, who were in the procession and who had nothing to 
do but to take care of themselves, had more distinct and im- 
portant recollections, so that the fire of the Respondent's artil- 
lery was not only unsuccessful, but was misdirected. 

The Complainant had contented himself with tlie remarks 
he had before made of Capt. Sargent's want of recollection of 
material circumstances, without meaning to say anything more. 
But in the Respondent's supplement to his argument, since 
received, as Capt. Sargent is mainly relied on to impeach the 
testimony of Col. Quincy, the duty of the Complainant re- 
quires him to follow the Respondent's lead, and see if his prin- 
cipal witness has not laid himself more open to this kind of at- 
tack, than he who was tirst assailed. This is a necessary re- 
sort upon that kind of courtesy which the Respondent has ex- 
hibited, and, is merely meant as such, to show how careful a 
witness ought to be in the relation of what he considers imma- 
terial circumstances, as well as of those which he thinks im- 
portant to the issue. 

1st. Capt. Sargent contradicts himself in this particular. 
He said the company was ordered at the meeting-house to 
report themselves " in more than half an hour, or half an hour 
or more," which he afterwards swearf is wrong. 

2d. He contradicts himself again, for he first swears the 
words were, " that the company should report themselves," and 
afterwards "you will report yourself." 

3d. He is contradicted by Col. Quincy with regard to the 
terms of the order, and with regard to the suggestion said by 
him to be made at the end of it. 

4th. He is expressly contradicted by Braman, who swears, 
that he delivered the order to Col. Winthrop at the Exchange, 
and returned without any delay. But Capt. Sargent says be 
was on the side-walk in the street when he heard Braman de- 
liver the order. 
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5th. He is contradicted bj most of the members of cbe 

band who testi6ed on the subject, for he says, they did not 
leave the basement room of the Exchange, and they say, they 
did. 

6th. He is contradicted by Austin, for he says, that Austin 
left the governor before he got upon the side-walk in Park 
Street ; but Austin swears he did not. 

7th. He is contradicted in the same way, and with relatioD 
to the same fact by Tilden. 

8th. He differs from every other witness in his computatioo 
of time, and if his estimates are correct, the services of the 
church could not much have exceeded an hour in the whole. 

9th. He is contradicted by Lepean, who says the funeral in 
Milk Street was drawn up towards Federal Street } but Sar- 
gent says it was drawn up towards Washington Street. 

10th. Lepean says the rear of the funeral extended nearly 
to the Mansion House ; but Sargent says it extended nearly to 
Washington Street. 

1 1th. He is clearly contradicted by all the facts as to the 
distance the company had moved from the door of the church 
in Milk Street before the first halt. 

12th. Capt. Sargent says that the adjutant general and CoL 
Quincy continued with the governor from the side-walk of 
granite range to the State House, when Tilden says the adju- 
tant general fell in the rear of the governor at the corner of 
Tremont Street, and it is proved on all hands that Col. Quincy 
left him to deliver a message to Col. Winthrop. 

13th. He is most conclusively contradicted by Col. Winthrop 
himself, for he says without quali6cation, that be was ordered, 
through Capt. Sargent, to report in half an hour ; but Sargent 
hardly knows what he did say, carefully qualifying the words 
he used in the one alternative or the other. 

The court are now requested to decide which of these op- 
posing batteries of an equal number of guns, throws the greatest 
weight of metal. 

As the Respondent will not have the opportunity which is 
afibrded to the Complainant in relation to his witness, of an- 
swering these contradictions, in fairness j he says^ they are not 
introduced to exhibit the utter incredibility of Capt. Sargent, 
as was the Respondent's object tvith CoL Quincy ; but merely, 
to show how easy it is, by contrasting the immaterial as well as 
material parts of a long record, to make any witness, however 
fair his intentions, appear to be utterly unworthy of the place 
he occupies upon it. 
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Upon the evidence the record furnishes of the transactions 
to which this specification refers and weighing the testimony of 
the witnesses by the common rules, and considering the relation 
in which they stand to the persons interested in the inquiry, 
the court will decide upon this specification ; and the Com- 

!)lainant hopes they will consider it as something more than " a 
ibel under the color of lawJ*' 

2d specificaiionj 2d charge. This specification after a reca- 
pitulation of the occurrences particularly referred to in those 
preceding it, states the delivery of his excellency's order to 
the Respondent in Tremont Street, dismissins^ him from duty^ 
and then says, that the Respondent, after receiving the order 
last aforesaid, and after the commander in chief and other 
members of the government who accompanied him, as afore- 
said, had passed by the said company under the said Lieut 
Col. Winthrop's command, marched his said company up Park 
Street, closely following in rear of the commander in chief, to 
the State House, and there formed his company in line, in the 
same way and manner as he should have done, if he bad not 
been dismissed from duty ; and then, without making any ex- 
planation, or offering any apology for his disrespect and neglect 
as aforesaid, or even asking permission so to do, but on the 
contrary, in contempt of the order of his excellency, last given 
as aforesaid, sent his adjutant up to his excellency in the coun- 
cil chamber, to report for further orders ; all which conduct on 
the part of the said Lieut. Col. Grenville T. Winthrop, was 
highly unmilitary and disrespectful, and subversive of good order 
and discipline. 

The mark of inteniioncd disrespect which this specification 
^xhibits cannot be concealed by the defence, which is aimed, 
not at the merits of the charge, but at the incidental matter the 
specification contains. The act itself is a palpable disobedience 
of the order he had just received. It was not only unmilitary 
and unofficerlikcj but it vibs passionate. The Respondent gave 
himself no time for that reflection which the case so much re- 

Juired ; but, in direct violation of a positive order, dismissing 
imfrom service, he follows the governor direcdy up the street, 
forms his company in line, in front of the State House, himself 
remaining at its head, and sends up his adjutant to the council 
chambe, and darms his excellency's farther recognition. He 
virtually says to him, 1 do not choose to be treated with an un- 
ceremonious dismissal in the street ; but I will have the order 
from the council chamber as usual, or I will disregard it. If 
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this is not an act of intentional disrespect, if this is not contempt 
of military authority, if this is noX subversive df good order and 
discipline, it is because the priiiciples of military subordination 
are not known among us. I will put the case to the court itself, 
and let each member of it decide, if, instead of arresting ibe 
commander of a company on the spot, he had ordered it out 
of the line on a parade day, by reason of its disobedience of 
his orders in the duties assigned it, and its commander, instead 
of obediently retiring, had marched directly up to his marquee, 
and without explanation or apology, demanded his further re- 
cognition of him as an officer in the field, whether you would 
look upon this act as one of diffidence and doubt, or of disrC" 
meet and contempt. You knew he understood his duty, and the 
force of the reproof he had received in presence of the line for 
its negligent performance. You saw him approach your quar- 
ters. You knew him to be an officer and a gentleman, and what 
would be the expectations the approach of such a one^ under 
such circumstances, would create ? That he came to intrude 
himself on your notice, or to^take a conspicuous place in the 
field, in defiance of your commands ? No. This would be but 
an act of sullen insubordination, not to be expected from an 
officer and a gentleman. Su^ih an officer, in the consciousness 
of his innocence, would ask permission to say that he entirely- 
disclaimed, in what he had done, any intentional disrespect, and 
hoped, that what might be considered as inexcusable negligence, 
would be received as arising from the want of that information 
which he had taken what he deemed sufficient pains to secure, 
and which, when opportunity should be offered him, he would 
fully explain. If an officer thus conducting, should ask to be 
restored to his place in the line, for his company's sake, if no| 
for his own, would you not most cheerfully grant it ? Certainly. 
But if, without such an explanation, when he demanded your 
further orders, you treated him with the same respect as before, 
and restored him to his place, how long should you expect 
your commands to be obeyed ? 

But now we have on the records another plea of not guilty 
" upon the word and honor of a gentleman,^^ for the declara- 
tion thus made, that the Respondent did not understand the or- 
der, not being in evidence, must be rejected as proof, and can 
be considered in no other light than as a renewal of his plea to 
the charge, with this difierence only, which the Respondent 
makes, that the first was a plea as an officer, and the last was 
upon the word and honor of a gentleman. He does not deny. 
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in this, that he received an order ; his denial is, that he did no^ 
sufficiently well understand it^ to act upon it. This is a mea- 
sured phraseology, interlined in the manuscript, and just fitted 
to bring the admission within a rule of action which General 
McNeil laid down, as a proper one for such a case, Bui being 
favored with this gratuitous declaration, 1 cannot help remarking 
upon it, that, if no disrespect was intended^ Col Quincy was 
the officer of whom the Respondent should have asked the ex- 
planation of the order he delivered, not the governor. But the 
report of Capt. Sargent in the council chamber was not for the 
explanation of the order, now acknowledged to have been re- 
ceived ; but to inquire, " if there were any further orders J' 
Thus the Respondent's declaration has furnished that evidence 
which was before wanting of his full comprehension of the first 
order, by his report (or further orders, the object and character 
of which inquiry under these circumstances must be left, to the 
decision of the court. 

The gasconade about the allegation of " not asking permission 
to make an apology " is founded on an entire perversion of 
plain langiiages. • The charge is that the Respondent made no 
explanation, nor offered any apology for his disrespect and 
neglect of duty. And in what new code of honor has it been pro- 
mulgated that it is unbecoming one gentleman to ask leave to 
make an explanation for an act of palpable disrespect committed 
against another gentleman ? In what rules and regulations has 
it been declared unbecoming a subordinate officer when dis- 
missed from duty to ask permission for an opportunity to ex- 
plain to his superior the circumstances, if such there were, that 
led to evident and manifest disobedience of orders and neglect 
of duty ? Was Col. Williams afflicted with ih^i juvenile spirit of 
independence, which can do a wrong act without compunction, 
but haughtily disdains to adopt the means sanctioned among 
eentlemen to do a right one ? The first exclamation of Col. 
Williams was, " I assure your excellency upon my honor it is 
an accident ; I beg, I beg, in God^s name,you would not consider 
it as a personal affront ;" and, was even proceeding to further 

Erotestations, when the high and honorable feeling which he 
as manifested excited a kindred feeling in the breast of Gov- 
ernor Gerry, and his escort was immediately accepted. Were 
the feelings of the Respondent such as those which actuated 
Col. Baker, when being only constructively in fault, he went so 
far as to tender his commission, that the atonement should be 
as extensive as the most perverse construction of his conduct 
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could demand ? The Respondent seems to have been advised 
that an apology is a mere conventional matter, a device by which 
a pseudo gentleman can maintain the standing of a real one. 
Whereas among gentlemen (I suggest it with deference to this 
new authority,) an apology has more healing povs^er for the 
man who makes it, than for him to whom it is 'made. 

In connexion with this topic, another intimation of the Re- 
spondent may he noticed. Insinuating inquiries are made as 
to the manner in which a rumor of the Respondent's having 
written an insulting letter to his excellency, first gained posses- 
sion of the public ear. The Complainant, denying his accounta- 
bility for every rumor that may be circulated, and averring that 
he was never instrumental in originating or propagating that 
nimor, asks, if it be a very improbable supposition, that the 
Fame spirit which now claims to be its own judge, whether an 
apology be or be not due, for an act of military insubordination — 
the same spirit which braves the authority of this court to in- 
flict any sentence about which the Respondent would care a 
hundredth part so much as he should about his right to with- 
hold an apology where one was obviously due, might not also 
have suggested, soon after the evening of the 4th of January 
last, in the precise language of the present defence, " that his 
excellency had probably received such a rebuke as would teach 
him the difficulty of ordering courts martial for the trial of his 
subordinate officers." 

The Respondent's advisers contrast with a degree of harsh- 
ness, which nothing but the sincerity of their belief in the asser- 
tion would warrant, and hardly that, the conduct of (xovernor 
Gerry, with that of Governor Lincoln, unfavorably to the latter. 
If the cases had been similar, their comparison would have 
been better warranted. But let the Complainant ask in his 
turn, whether if " Governor Lincoln did not act as Governor 
Gerry did," it was not because Col. Winthrop did not act as 
Col. Williams did ? Col. Williams made r frank and immediate 
apology ; and Col Winthrop, without even offering it, attempt- 
ed to force his attentions upon Governor Lincoln, which Ac did 
not choose to accept in the manner in which they were offered. 
In saying, that if Col. Winthrop did not apologise, as Col. 
Williams did, it was because there was not the same difference 
of political feeling between the commander and the governor 
now which existed then, he exposes himself to the imputation 
of ingratitude and servility; disrespectful ingratitude to a 
friendj and the meanness of servility to an enemy. But to make 
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the Contrast fairly, we must look at the conduct of the governor 
in the parallel case of Col. Baker, whose honorable feel- 
ing fully equalled Col. Williams', and see whether Governor 
Lincoln was out done by Governor Gerri/j even in the quality 
of politeness, which always characterised the gentlemen of the 
old school of the Revolution. Governor Gerry, instantly per- 
ceiving from the warmth of Col. William's expressions that 
they came from the heart, met them with an open and generous 
feeling. The same was done by Governor Lincoln wheo 
Col. Baker appeared in the council chamber with his officers 
and made an apology, which was immediately accepted ; and, 
as soon as the officers had resumed their places in the company, 
the usual order of relief after the services of the day were 
over was transmitted by his excellency* s aid, from which the 
whole company perceived their honorable recognition. Nor 
does the comparison here cease. Col. Williams repaired to 
the council chamber, after his company was dismissed, and 
there made such n further explanation and apology, as induced 
the governor, with a view to relieve Col. Williams from the 
mortification he expressed and felt, to issue a general order, 
that day, expressing his entire satisfaction with his conduct ; 
and, on his retiring from office, his thanks to the company for 
the many attentions they had shown him. 

On the day following Col. Baker's occurrence, that gen- 
tleman, with that high mindedness which does not fear to 
make an apology lest it should be mistaken for servility, sent 
to his excellency, through the hands of the major general, the 
resignations of himself and his subordinates in command. And 
in the letter accompanying them, after referring the governor 
to the apology which he had yesterday submitted for the un- 
fortunate but inadvertent neglect of his duty relative to the 
escort duties of the Cadets, expressed his^ear that he had not 
fully exonerated the corps from the displeasure of the executive, 
and his unwillingness that any neglect on the part of the officers^ 
should deprive the Cadets of their accustomed privileges and 
honors. Upon the receipt of this communication, the adjutant 
general, in the governor's own words, replied, that, his excel- 
lency saw " in this act on their part, evidence of that delicate 
sense of military honor which actuates the conduct of high 
minded men. But as the unfortunate occurrence which has 
probably induced to the resignations was most promptly and 
frankly explained, and the apology offered was received with 
entire satisfaction, the commander in chief cannot consent to 
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deprive himse\t of the personal gratification to be derived from 
the future services of those accomplished officers ; the corps of 
the benefit of their command^ and the militia of that ^oorf example 
of military subordination, which he doubts not, on this occasion, 
they will afford in a faithful and cheerful continuance in the 
discharge of the duties of their respective stations." — Surely, 
after this, the Respondent need not have feared that a proper 
apology would have been received by himfwho had thus acted 
on a similar occasion with the refined sensibility of a gentle- 
man, " as an unmeaning servility.^^ 

The Respondent in the course of his defence has claimed 
to himself some acts of precaution, and others of attention, 
upon which he has relied to rebut the imputation of negligence 
and disrespect which the charges imply. That hurried and 
most undignified movement which he made through Brom6eld's 
Lane, which, most fortunately was unattended by that injury 
to which the inhabitants were exposed, and which, from its 
unmilitary character, if it had have resulted, would have ex- 
posed him to an action at law, for the damages sustained, is 
claimed as evincive of the zeal of the Respondent to repair 
his previous neglect. But it appears from the evidence, if this 
act of strategy is entitled to all the encomiums which have been 
passed upon it, the Respondent was wholly indebted to the faith" 
Jul Braman for its suggestion. 

" The unstinted courtesy of a full riiarch" paid to his excel- 
lency by the band at the State House was not suggested by 
those feelings of respect which make so important a figure in 
the Respondent's defence, but was suggested by another. 

Mr Murdock was sent to the meeting-house to receive ex- 
pected orders, which is insisted upon as proof of ex/raorrftnary 
care and diligence. Here too, the Respondent shines conspic- 
uously, but by a borrowed light; for, on that occasion, it was the 
adjutant who exercised the vigilance of the commander. 

The adoption of a new uniform for the company was to be 
set down as another evidence of his intention to do the govern- 
or signal honor, upon the Respondent's accession to the com- 
mand of it ; but the answer of a witness to the Complainant's 
inquiry " that the uniform was agreed upon two months^ bejore 
that important era, probably reduced the list of the numerous 
distinctions with which the governor's ingratitude was to have 
been contrasted. 

But the evidence is complete, that several uniform coats were 
ordered by the Respondent to be made for this special occanoD. 
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Did this appropriatioD, let the ComplaiDBiit inquire, arise from 
the respect the Respondent had for the constitutedj or to be 
constituted aiUhorities of the government whom he was to have 
the honor of escorting ? or, from a disposition to gratify his own 
pride. Whether the collegians were decimated, and the tailors 

rut in requisition for the honor of the state^ or for his own glory f 
will leave the court to decide, according to the motives which 
commonly influence human conduct. 

After this tedious argument, to which the court have given 
such faithful attention, the Complainant would think himself 
undeserving of their further kindness, if he were to take up 
much of their time in general remarks. Yet these seem to be 
more necessary now, than if he had followed the course of the 
Respondent, and made them as he went along under each 
specification. But the danger of repetition caused the Com* 
piainant to reserve for the close such general remarks as would 
apply to the whole case, and that course now he has much 
occasion to regret, because he is called upon to appear before 
the court in answer to a defence which it took five hours to 
read, without having time to consider a few only of the general 
observations it contains. But those which are calculated to 
deter the court from its duty by threatening appeals to public 
opinion should not pass without observation. In those tribunals 
where the Respondent's advisers usually appear, such appeals 
would not be tolerated. Public opinion may be right or wrong, 
but when such threats as the Respondent has indulged in are 
made, they are appeals to what he considers a correct public 
opinion ; but if his notions of it constitutes its only guide, the 
court will not have much occasion to regard it. Public opinion 
in a republican government is expressed in the legislature, in 
courts and other public assemblies which the people have es- 
tablished, much more correctly, than in those private places 
where irresponsible men congregate, and rumors are thrown 
out by those who seek persecution, and charged upon those 
who have no disposition to become persecutors. The coyrt 
has heard this cause, I had almost said, too patiently ; and in 
coming to a decision I have no fear but that their judgment 
and sentence will create a more correct opinion, than that which 
rumor and prejudice have attempted to forestall. 

As officers you are called on to decide a question involving 
the first principles of military subordination and discipline ; and 
upon your judgment, in a case which has excited so much 
public observation, and which you are known to have heard 



438 

with great irapartiality and patience, wiU the question very 
much depend, whether the institution can be maintained which 
you are sworn to support. Unless the first principle of aB 
military rule i§ considered as fixed and immovable by human 
authority, neither civil nor military power can prevail, but an- 
archy and misrule will take the place of authority and subor- 
dination. 

The commander in chief does not come before this court to 
oppress and bear down by the weight of authority an officer 
under his command- He is here figuratively, as in the civil 
courts. But it is to be hoped he would not be deprived of the 
right to prosecute in a matter of personal interest in the one 
more than in the other ; for when he appears it is on the same 
ground as others, and he only claims that equal justice which he 
has a right to expect. The governor has no more interest in this 
question than either of you, or any other member of the com- 
munity. It is not a case personal to himself. He never felt it 
so in the least degree. It was the government of the com- 
monwealth, not the governor of the commonwealth which was 
offended at the proceedings of the escort on Election day. 
But the governor, being at its head as the chief executive offi- 
cer of the state, is obliged, as he was in this case, very often to 
do what he would gladly avoid. 

The Complainant, in the Respondent's argument, is stated 
to have said that the words of aggravation in the charges were 
mere matters of inducement. There is no such suggestion on 
the record ; and, as he has already expressed his opinion con- 
cerning their bearing in his introductory remarks, he will pass 
over this subject now, by saying that he can see no motive in the 
Respondent for that allegation other than to put a weak argument 
into the Complainant's mouth to show how easy it can be refuted. 

In one of the Respondent's observations it was understood 
there was an intimation, that this was a fit case for a court 
of inquiry rather than a court martial. Besides the remark, 
that where all the facts are known, there is but little need of 
incurring the expense and trouble of two courts instead of one, 
I will add, that the suggestion does not arise from a correct 
knowledge of the statute, which authorizes courts of inquiry 
in cases only where the complaint is by an inferior against a 
superior ; so that when the governor, in behalf of the govern- 
ment is obliged to become the Complainant, he has no election 
which tribunal to callin to action, not even in a case which is 
said to have arisen " in a trifling error of judgmeni.^^ 
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It is imputed to the governor, that, having refused the salute 
in Tremont Street, he was not entitled to another oj^er of simi- 
lar courtesy ; nor had he a right to either explanation or apolo- 
gy. This ground of the Respondent makes it necessary for 
me to remark, that the proffered salute was one which no offi- 
cer on any occasion would receive at all, much less as a com- 
pliment, according to his own witness, Gen. McNeil, who says, 
according as he viewed the previous conduct or present design 
of one offering a salute, so he should deal with him. " If I 
supposed," said he, " he had any intention of disrespect, or had 
strong reason to believe he had been very negligent, 1 should 
arrest the officer, and put some other officer in his place,^^ 

The arrest of the Respondent was on this ground, that from 
whatever cause the original error had been committed, whether 
it arose from excusable circumstances or culpable neglect, yet 
the order having been disobeyed and the commander in chiePs 
displeasure made known, as no explanation or apology was 
offered, or request made for an opportunity to make one, either 
orally or in writing, at tliat, or ^ny future time, but a conduct 
of defiance adopted, implying that ^^ugh had been done, and 
if more was required it was more than would be granted ; 
it was on this ground the governor decided to put the point of 
duty at issue, to give the Respondent the opportunity of making 
that explanation of his conduct in public, which was withheld in 
private. 

It has been said that the haste of the arrest precluded this. 
Those who read the defence will hardly think that time should 
have been given to do that which the Respondent says was 
neither required by the rules of courtesy, nor a sense of justice. 
Instead of an imniediate arrest in the public street, which Gen. 
McNeil would have adopted, a delay of a few hours took 
place, and whcti it was found that the order of dismissal from 
duty was not taken as a rebuke, as it was intended, but was 
tauntingly disregarded, there were obvious reasons why the 
arrest should immediately follow the offence. 

The commander in chief was placed by the conduct of the 
Respon(^ent in an unpleasant predicament. Either he must 
overlook an act of palpable disobedience in one who justified 
his conduct; or he must subject the commonwealth to an ex- 
pense, which the object, considered of itself and indepen- 
dently of its consequences, would not justify. But, being sworn 
to the support of the constitution and the laws, and ever faithful 
to bis duty, his excellency threw aside all those private consid- 
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erations which would have influenced a man of less public de- 
votion, and pursued the path of duty. Suppose he had taken 
the opposite course, would it not have been said that he was 

!;overned by partiality and favor ? that there was, in fact, ooe 
aw for the Cadets, and another law for every one else, as the 
Respondent's advisers now contend tliere should be ? Would 
not the prevaleuce of such a well founded opinion have been 
so strong, that public authority could not have been maintained 
against it ? 

Gentlemen, the Respondent argues, will not take comniis- 
aions, if they are to be vexed with courts martial, and the 
militia will go down for tlje want of patrons. Never, Mr Presi- 
dent. Never, so long as those only refuse commissions who 
disrespect the laws. Such men should never be offered them ; 
and it they accept, should be taught thai they hold them tm- 
der the laWj and upon those terms of equality with the rest of 
their fellow citizens which the principles of republicanism in- 
culcate. If one militia officer is to be tried, fined and broken, 
while the commander of a company of gentlemen who do not 
regard the amount of the ^|es imposed on them for neglect of its 
duties is to be treated by tnat very authority with respect which 
he treats with disrespect; — if those on whom the trouble and ex- 
pense of a military trial would fall heavy, are only to be sub- 
jected to its authority, while those who do not regard its |)eD- 
alties a hundredth part so much as the right to decide whether to 
make or withhold an apology, are not to be vexed with it, then 
indeed the Respondent's declaration will be veri6ed, that this 
is the last court martial which will ever be held in this cona- 
monwealth. 

It is said that the last charge of unmilitary conduct is not 
brought by his excellency. 

This objection is grounded upon the fact that the Respon- 
dent was arrested on the two first charges only. But those 
who make the objection well know that the charge of unmili- 
tary conduct is so intimately connected with the whole proceed- 
ing, and the difficulty there would have been of bringing the 
facts proved under it within the range of either of the other 
charges. If a prisoner can be tried only for the crime 
for which he is committed, then an officer cannot be held 
to answer for an ofifence for which he was not arrested. 
But the allegation that the charge was not according to the 
commander in chiefs authority cannot be made by those who 
have read the complainti for it is tbe/re expressly stated to have 
been sa 
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The adjutant general is said to have been called on orally 
to state for what particular purpose the private letter of the 
Respondent of the 4th January was offered in evidence, that the 
fact might be admitted and the letter kept from the public eye 
for which it was not written. 

The reason why he declined doing so is now apparent on the 
face of the whole record ; this shows that no admission, short 
of every expression the letter itself contained, would answer 
the purpose of the letter itself which goes to the merits of every 
charge and every specification. It was said to have been in- 
tended as a private letter ; but it is now before the court who 
can judge of the impropriety, if any there was, in producing in 
evidence a letter officially addressed, officially signed, and 
which treated of the subject of a public proceeding solely. 
The leuer itself is evidence of that feeling of supremacy over 
the law which characterizes the defence. The arrest was the 
first act which taught the Respondent that there was any law 
for him, or any authority over him. " The injury has been done 
!!*€," says the Respondent, " I have offended no man, why am I 
assailed and held amenable to a court martial ?'* " The injury 
has been done me ;" but it is not said I will wreak my vengeance 
on the head of him who has thus inflicted it. The opportunity 
for doing this has however been furnished and freely indulged* 
The charges have been called frivolous and vexatious ; they 
are said to have been as unfounded as they are tmjust, their 
prosecution has been considered as oppressive, and the chief 
magistrate of the State is charged with having made a libel 
against the Respondent, under the color of law, and of hav- 
ing used his authority to bear down a citizen. In this state 
of the record, you are called upon by more serious obligations 
than arise from the situation of the Respondent alone, to a care- 
ful investigation of the case. By the ground taken in the de- 
fence, you are to consider the bearing of your decision upon 
him by whose authority the Complainant acts, as well as upon the 
Respondent himself. 

In taking care that you do not bring disgrace on the Respon- 
dent's character, " or his name," (may it long continue to be 
clarum et veiierabile nomen) you must also regard the charges 
which he has brought against him whose character and name 
is at least equally deserving of respect and regard. The at- 
tempt to bring disgrace upon the governor by charging him 
with taking offence at the wound inflicted upon his personal 
dimity f because his vanity was not gratified by ^' all the glori- 

56 
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ous pomp of an escort;'' upon the ComplainaDt (or his motives 
and his conduct, both of which are unjustly assailed ; — upon the 
aid of the governor, in the attack upon his crediblity, all upon 
equally light and untenable grounds calls upon you, Mr President, 
and you all, gentlemen of the court, for that general vigilance and 
circumspection in your judgment which a case so rare in the 
history of our tribunals extiibits. Those who heard the Re- 
spondent's defence would think they were all to be swept out 
of court, and 1 do not know but out of the state. But if vou shall 
be of opinion diat the state is large enough for more than the 
one man to live in who makes this assault you will give such a 
judgment as will permit those who are assailed to occupy their 
places in it with reputation and honor. 

Wm. H. Sumner. 

And the court adjourned to meet this afternoon at half past 
3 o'clock. 

Thursday ArTKRNOoir, Ap&ii. 12, 1832. 

The court met pursuant to adjournment. 

Present, Brig. Gen. Wm. Peck, President. — Col Thomas 
Davis, Col. Charles Lane, Lieut. Col. Abijah Ellis, LieuU Col. 
Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The court room was cleared. 

The court room was opened ; and the court adjourned to 
meet tomorrow morning at 9 o'clock. 

Friday Morning, April 18, 1832. 

The court met pursuant to adjournment. 

Present, Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis, Col. Charles Lane, Lieut. Col. Abijah Ellis, Lieut. Col. 
Luther Eaton. 

The Respondent was called and answered. 

The Complainant was called and answered. 

The court room was cleared. 

The court room was opened, and the Judge Advocate 
summed up the evidence to the court. And the court adjourned 
to meet this afternoon at half past 3 o'clock. 




443 

Friday Aftbrnoon, April 13, 1882. 

The court met pursuant to adjournment. 

Present, Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis, Col, Charles Lane, Lieut. Col. Abijah Ellis, Lieut. Col. 
Luther Eaton. 

The court was opened, and then the room cleared for deli- 
beration. The room was opened and the court adjourned to 
meet tomorrow morning at 8 o'clock. 

Saturday Morivino, April 14, 1832. 

The court met pursuant to adjournment. 

Present, Brig. Gen. Wm. Peck, President. — Col. Thomas 
Davis, Col. Charles Lane, Lieut. Col. Abijah Ellis, Lieut. Col. 
Luther Eaton. 

The room was cleared for deliberation. 

And now the court having heard all the evidence in the case 
read by the Judge Advocate, and having maturely considered 
all the charges and specifications of charges do find as follows, 
to wit : 

That the said Grenville Temple Winthrop is Guilty of the 
first specification under the first charp;e. 

That the said Grenville Temple Winthrop is Ouilty of the 
second specification under the first charge, with the exception 
of the following words thereof, to wit : " nor at any time thereafter 
ready and prepared to take up the escort of the government 
aforesaid, until the members thereof had left the meeting-house.*' 

That the said Grenville Temple Winthrop is Guilty of the 
third specification under the first chaise. 

That the said Grenville Temple Winthrop is Guilty of tlie 
first and second specifications under the second charge. And 
is not Guilty of third specification under the second charge. 

That the said Grenville Temple Winthrop is Guilty of the 
first, second and third specifications under the third charge. 

And the court sentence the said Grenville Temple Winthrop 
lo be reprimanded in orders. 

Wm. Peck, President. 
Horace Mann, Judge Advocate. 

Whereupon the court adjourned without day. 



444 



COMMONWEALTH OF MASSACHUSETTS. 

GENERAL ORDERS. 

Head Quarten, Boiton, May 23, 18S2. 

The record of the proceedings of the general court martial, 
whereof Brig. Gen. William Peck, of the 2d brigade and 5ih 
division, is President, begun and holden at Boston, on the fifth 
day of March last, for the trial of Lieyt. Col. Grenville Temple 
Wintbrop, commanding officer of the Independent Company of 
Cadets, on charges exhibited against him by Adjutant General 
William H. Sumner, has been duly examined and considered 
by the commander in chief, who thereupon approves the pro- 
ceedings, judgment and sentence of said court. 

General Orders carrying the sentence into efiecti dissolving 
the court, and discharging Lieut. Col. Wintbrop from arrest will 
forthwith be issued. 

Levi LnfcoLjr. 



COMMONWEALTH OF MASSACHUSETTS. 

GENERAL ORDERS. 

Head Quarters^ Boston, May 23, 1832. 

The commander in chief has received, and carefully, and 
with the diligence and despatch which a necessary attention to 
other official engagements would permit, examined and consi* 
dered the voluminous record of the proceedings of a General 
Court Martial, whereof Brigadier General William Peck, of 
the second Brigade and fifth Division, is President, begun and 
holden at the old Common Council Room, in the Court House, 
in the City of Boston, on Monday, the fifth day of March last, 
pursuant to General Orders of the sixth of February next pre^ 
ceding, for the trial of Lieutenant Colonel Grenville Temple 
Wintbrop, Commanding Officer of a Company of Infantr}', in 
the first Division, called the Independent Company of Cadets, 
upon charges o{ Disobedience of Orders, JVeghct of Duty y and 
Unmilitary and Unofficerlike Conduct, in a complaint preferred 
against him by William H. Sumner, Esq. Adjutant General of 
the Commonwealth, dated the 30th day of January last, and by 
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bbljA General Orders committed to the hearing and adjudicatioil 
of said Court. 

The Cojnplaint exhibits the charges under divers distinct 
specifications. These Specifications (except the third Specifi- 
cation of the second charge, which is objected to as defective,) 
severally set forth in precise and definite terms, and by a sufficient 
averment of facts, a Military ofl^ence, and in technical language 
allege that the defendant was guilty of that offence, and in words 
repeat the charge under the general head of which the Specifi- 
cations respectively are arranged. Each Specification is thus 
made to express the charge to which it refers, and contains the 
substantive matter upon which that charge depends. 

The Court continued its sittings and the hearing of the cause 
by adjournments, from time to time, from the said fifth day of 
March, until the fourteenth day of April next after, on which last 
mentioned day the Court completed the said trial, and made up 
Judgment thereon, which appears upon the Records in the fol- 
lowing words, viz : 

" And now the Court having heard all the evidence in the 
case read by the Judge Advocate, and having maturely consi- 
dered all the Charges and Specifications of Charges, do find as 
follows, to wit : 

" That the said Grenville Temple Winthrop is Guilty of the 
first Specification under the First Charge. 

" That the said Grenville Temple Winthrop is Guilty of the 
second Specification under the first charge, with the exception 
of the following words thereof, to wit : ' or at any time there- 
after ready and prepared to take up the Escort of the Govern- 
ment aforesaid, until the Members thereof had left the meeting- 
bouse.' 

" That the said Grenville Temple Winthrop is Guilty of the 
third Specification under the first charge. 

" That the said Grenville Temple Winthrop is Guilty of the 
first and second Specifications under the second charge and is 
not Guilty of third Specification under the second charge. 

" That the said Grenville Temple Winthrop is Guilty of the 
First, Second and Third Specifications under the Third charge. 

" And the Court sentence the said Grenville Temple Winthrop 
to be Reprimanded in Orders." 

The Commander in Chief approves the Proceedings, Judg- 
ment, and Sentence of the Court. 

The General Court Martial, whereof Brigadier General Wil- 
liam Peck is President, is hereby dissolved. 
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An impartial Tribunal, constituted according to law, of officers 

of high rank in the Militia of the Commonwealth, to whom the 
defendant upon his arraignment declared he had no objection or 
cause of challenge, and in whose independence and integrity as 
gentlemen and men of honor, he expressed his con6dence, at 
the close of an arduous and protracted trial, assisted by an able 
and learned Judge Advocate, have condemned his conduct in 
the discharge of his Military office, under the trust reposed in 
him by his Commission, on an occasion of high public interest, 
and in the presence of the Constituted Authorities of the State. 
To an ingenuous and sensitive mind, the promulgation of this 
judgment must seem the severest infliction of the sentence of 
reproof. The defendant will be admonished by the issue of the 
trial, how difl^erent is the estimate in which a spirit of self-love 
indulging itself in assumptions of personal vindication, and an 
unbiassed and responsible opinion, formed by others, upon testi- 
mony and reason and the authority of law, may hold the same 
transaction. The charges of disobedience of orders, neglect of 
duty, and unmilitary conduct, under several Specifications of 
acts and omissions, which the defendant has either denied, or 
attempted to justify, have been found against him, by the decision 
of his Peers, upon their Oaths as his Judges, and have made him 
justly amenable to military censure. 

To the delicate and truly painful office of carrying the sentence 
of the Court into effect, the Commander in Chief is now called 
by the obligation of official duty. In performing this task, he 
would deem it utterly unworthy the station he is permitted to 
occupy, to admit the existence of occasion for disclaiming the 
slightest influence of prejudice, from the necessity by which he 
felt himself constrained to cause the arrest' of the defendant, or 
from the extraordinary and gratuitous allusions which have been 
freely indulged in the defence. In subjecting the defendant to 
answer before a Military Tribunal, he submitted his Military 
Conduct to the judgment of those who alone were made com- 
petent by law to pass upon its merits, and could be enabled, 
upon the whole evidence and a full view of whatever was excul- 
patory or susceptible of explanation, to pronounce truly, accord- 
ing to its character. The result has justified the propriety of 
the investigation, and is the only fit answer which can ever be 
given, to the unwarrantable suggestions of feeling or motive in 
instituting it. When an intelligent and upright Court have con- 
victed a defendant, both the truth of the accusation, andtheduQr 
to its prosecution are established. It is the distinguishing excel"* 
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fence of Republican Government, the security and glory of an 
administration of laws, that they have respect to the conduct and 
not to the persons of individuals. If acts, which upon a full and 
fair legal inquiry have now been adjudged Military Offences 
had been passed without notice, in nothing hereafter could Mili* 
tary obligation be enforced, or delinquency punished, with im- 
partiality and justice. The relation which the Independent 
Company of Cadets sustains to the Commander in Chief, a re- 
lation which has ever been recognised by the latter with the 
highest satisfaction, might well be deemed an assurance, that 
obvious inadvertence in mere matter of etiquette would meet 
with forbearance ; — but where is the warrant of authority to 
overlook or excuse for favor or indulgence, that in their Com-' 
mander^ for which a less fortunate officer would assuredly be 
brought to account ? Whatever were the apparent offences 
committed by the defendant, they never, for a moment, were 
regarded as personal to the Commander in Chief; but have 
been treated by him as an affront to the Government, of which 
be was the Representative head, and to the laws which he was 
bound to administer and to execute. 

By the General Order of the 24th December last, requir- 
ing the Independent Company of Cadets, " to perform Escort 
dvtiesfor the Government on the day of General Electiony* 
the Corps was called to a service of privilege and honor. 
Ahhough the defendant submiued himself to the authority of 
that Order, nay, had sought its command* for the appearance 
of his Corps on that interesting public occasion, and reported 
himself pursuant thereto, for the required and appropriate mili- 
tary duties of the day, yet, upon the trial, the Constitutional 
power of the Commander in Chief to issue the order was made 
a ground of defence. The judgment which should sustain this 
objection must have condemned the practice of every Chief 
Magistrate, with the sanction of successive Legislatures, for a 
period of almost half a century under the Constitution, and 
would forever hereafter have deprived the Company of their 
accustomed, and hitherto highly valued distinctions. Eminent 
patriots, the very Framers and Founders of the State, and the 
contemporaneous expositors of its fundamental law, Bowdoin^ 
Hancock, Samuel Adams, Sumner, Strong, Sullivan, Gore, 

* His Excellency, I presume, alludes to the fact of my having sent to the 
adjutant general's office for an order, which had been there several days, (aB 
the adjutant general had informed me) and which ought to have been trans- 
mitted to me. 
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Gerry, Brooks, Eustis; — names, many of them, among dif 
most illustrious upon the roll of professional jurists, had each, 
successively, in the administration of the Government, repeat- 
edly exercised this authority without scruple or complaint — 
and the Legislature, by annual acts, had as uniformly recogoised 
its validity. In one memorable instance indeed, the Liegislature 
had expressly approved the enforcement of the power by re- 
vising and justifying the Judgment of a Court Martial which 
had removed from office and disqualified a subordinate officer, 
for disobedience to a superior, when under a similar order. 
Had not the law itself been sufficiently clear, such precedents 
would have demanded the deference of respectful submissioo 
fmm one, who, of a later generation, had been called to the 
place of these venerated predecessors. The present Com- 
mander in Chief neither doubted the authority, nor the propri- 
ety of its exercise, in issuing the orders of the 24th December, 
nor will charity itself claim for the defendant, that the objec- 
tion now for the first time taken upon the trial, occurred 
to him, to influence his conduct in the performance of the 
duties to which he was directed. The position which was at- 
tempted to be maintained, that an Officer might act from cour- 
tesy in seeming compliance with an unconstitutional order, does 
violence to the just pride of military character. A command 
clearly illegal is not to be obeyed, both because obedience 
would be an acquiescence in the usurpation of power, and a 
sacrifice of self-respect as well as of the rights of others, who, 
in subordinate stations, might be prejudiced by the wrongful 
submission. An order which is equivocal or of doubtful legale 
iiVj may indeed fitly be yielded to under an explicit reservation 
of all just exceptions. But in this there is no surrender of 
honor to courtesy. The Order is still treated as a Command, 
and the authority from which it emanates may thereafter be 
made responsible for having issued it The different specifica- 
tions in the complaint under each of the charges of disobedience 
of orders and neglect of duty, in so great a degree depend 
upon the same state of facts, that they are to be considered as 
several Counts in an Indictment, designed to allege, in various 
modes, the commission of the offences to which they respec- 
tively apply. Indeed the charges themselves are blended both 
in the circumstances and proofs of the present case. Disobe- 
dience** of Orders necessarily implies neglect of duty, although 
the terms are not convertible, and the converse of tlie proposi- 
tion may not be true. While therefore the defendant is ad- 
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judged Guilty of several Specifications under these charges, it 
IS proper to be understood, that they all have reference to but 
one occasion, and to the twofold offence of disobeying the 
orders he received, and a neglect of duty involved in that dis- 
obedience. Military law, however, which requires every 
matter of accusation to be distinctly passed upon, fully justifies 
the several findings by the Court. 

Both the General Order of the 24th of December requiring 
the escort, and the Special Order to the Defendant while 
marching from the Meeting House on the 4th of January, de- 
manded the fulfilment of the same obligation of rendering the 
accustomed tribute of attention and respect to the constituted 
authorities ,of tlie State, the assembled Representatives of the 
People's Sovereignty in the Executive and Legislative Depart- 
ments of their elective Government. The service of Escort, 
on the occasion of the Annual Election admits of but one mode 
of performance, which has been settled by an unbroken practice 
of nearly fifty years. By the very terms of a Military Com- 
mission, an Officer is bound to the discharge of his duty accord-' 
ing to military rule and discipline. 

On receiving an order for escort to the Grovemment on an 
Election occasion, he is held as much to inquire into the accus- 
tomed manner of performing the duty, as to know the proper 
mode of the parade of his Company. He is to understand 
that it is implied in such an order that he is to reconduct the 
procession from the place of worship, as well as to deliver it 
there, for both are according to established military rule and 
discipline. The special order given to the defendant, while it 
rendered the acquirement of this service more certain and ex- 
plicit, was intended also as an order of relief. It imposed no 
additional obligation to that of the General Order under which 
the defendant had reported himself for the duties of the day. 

Fairly and reasonably construed, in whichever terms ex- 
pressed, whether to report after half an hour^ or in half an 
Aotir, in connexion with the explanation, that it was for the pur- 
pose of resuming the escort, no misapprehension could be en- 
tertained of the design of the Commander in Chief to put the 
preparation of the Corps to take up the procession whenever 
the religious services should be ended {\( not within the allowed 
time of indulgence) at the peril and upon the responsibility of 
the defendant. Nor was this an unusual or severe exaction of 
attention. The objection that a compliance must necessarily 
have caused anv measure of suffering to the troops, is wholly 
57" 
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ilDcotiristant with an exercise of that discretion to which the 
cumtnand of the Corps was confided by the commission to tbe 
Defendant. An order is so to be observed, as in the least de- 
gree, consistently with its execution, to impair the comfort of 
those who are made subject to it. The defendant well knew 
for what purpose he was to report, and^ny indulgence which 
should not interfere with a readiness for this, he was at liberty 
to use. But he was also bound to take heed to the circum- 
stances of his situation, to have regard to the season of the year, 
and the state of the weather, and the duty which was enjoined 
upon him. It was at his option to have conducted his men 
into the meeting-house* for shelter and protection from the cold, 
wliere they would have been in instant readiness to resume their 
assigned post, or in preferring for them other accommodations^ 
to have been in attendance himself, or by some responsible 
officer under his command, to report their immediate presence, 
or the reason of any delay which might unavoidably happen in 
their appearance. The time will be far distant, it is hoped, 
before the suggestion contained in the defence, that the fonner 
course would present but thin ranks for an Hscort, will be 
justified by the truth of the observation. The prompt attend- 
ance of the Escort, upon the close of the services must be in- 
sisted on, or the Escort must be discontinued. The indecorum 
of causing a numerous assemblage of th6 Civil Fathers of the 
Commonwealth to be in waiting for a Company of trained Sol- 
diers, who, if they are the fit subjects of military obligation, are 
to be treated as elective and able bodied men, until they can be 
brought from their own chosen quarters without the hazard of a 
few moments' detention in the sheltered streets of the city, even 
under the cold of a still and cloudless winter's day, can never 
be permitted. f 

The disobedience and neglect of the defendant were attend- 
ed with the most mortifying results, for which he is justly made 
answerable. Upon the conclusion of the public exercises, pro- 
clamation was made, that the procession would be conducted to 
the State House in the manner in which it had approached the 

* His Excellency pays rreat deference to " ancient usage** on dajrs of 
General Election. Pie is iiitormed that the Cadets have never been conduct- 
ed into the church on these occasions, since their existence as a corps. 

t The reader is requested ^to turn to the testimony of the musicians, who 
were on duty during the day. They say that — all the keyed instruments 
were frozen, so as to be unfit for use, in consequence of ** a few moBMnts* 
detention in the sheltered streets of the city.*' 
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church. After expecting the Report of the presence of the 
Escort, according to the Orders which had been given, tlje' 
Commander in Chief found it necessary to despatch an aid de 
camp to learn the cause of the omission. I'his officer, upon 
due inquiry, and from a delicate and scrupulous regard to the 
honor of the corps and of its commander, delaying his return 
as long as was allowable, announced, in precise terms, " that he 
could see or hear nothing of the Cadets^ Not even a private 
was in attendance to give information of the occasion of their 
absence, or whither they had gone, or of their purpose to re- 
turn.* An assembly, composed probably of not less than five 
hundred members of the government of the State, already 
fatigued by several hours uninterrupted attention to public en- 
gagements, were, at this time, impatiently desiring to be releas- 
ed from the duties and ceremonies of the day. In such a state 
of things, was it for the Commander in Chief to seek to detain 
them for the convenience or good pleasure of an escort ? Had 
it been declared in that assembly, according to the facts, that 
the corps were required to be in readiness, after half an hour 
from the time the procession entered the meeting-house, that it 
had been optional with their Commander to have occupied 
wiih them seats in the House, reserved for their accommodation 
until they were declined, that they had been marched away, 
and that now, upon inquiry by a responsible officer, the Com- 
mander in Chief could not be informed where they were, or 
when, if at all, they would return, would an individual have 
been found to suggest the propriety of a moment's further de- 
lay ? It matters not, that it should appear upon the trial, that 
the corps were not far distant. This was not known at the 
time, and there was none present to declare it. The com- 
mander in chief did not leave the meeting-house until he had 
caused all becoming inquiry on the subject, nor until the im- 
patience of the audience was made apparant ; nor did he pass 
from the door of the church, until he had paused to look in 
each direction for the desired approach of the corps. It was 
demanded by a true sense of respect for his official station, and 
that of others, that propriety of action should not be sacrificed 
to parade, and that the humiliating spectacle of a whole gov- 
ernment, made dependent upon the movements of a company 

* An orderly Serseant was left at the church, until the return of the corps 
at the expiration of the half hour. He was withdrawn, as soon as the Re- 
•pondent found that no order of relief wag intended to be sent to him. 
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of soldiers, however cherished, should not be exhibited through 
*hig agency. He therefore led the way on the return to the 
State House without waiting the tardy honors of their intended 
escort. 

To the finding of the charges by the Court, it is immaterial 
whether the alleged offences were premeditated, or the result of 
a culpable indifilbreDce and inattention. This consideration is 
proper only in awarding the penalty for the transgression. The 
orders were to be obeyed and the duty performed, unless a 
legal justification to the contrary can be established by the de- 
fendant. Failing in this upon the trial, the Judgment of the 
Court has condemned his conduct. 

Unpleasant as it has been to the Commander in Chief to 
advert to the charges of Disobedience and Neglect, it is still 
more so, from obvious considerations of direct personal bear- 
ing, to refer to those of Unofficerlike and Unmilitary conduct. 
In first marching from the meeting-house without waiting for the 
customary order of relief — and again when under positive 
Orders to report for a specific duty after a limited time, in 
inarching through the streets of the City without making such 
report, — and finally being absent when it might reasonably 
have been expected that the service of the Escort would at any 
moment be required, are instances which have found no suffi- 
cient apology in the necessity of the case. A litde delay after 
delivering the procession at the meeting-house, would have 
brought the usual Order of indulgence, and a subsequent Re- 
port, pursuant to that order, would have placed the responsi- 
bility of extending that indulgence for the comfort of the Troops, 
where it should properly rest. It is not exacting too much of 
the defendant, that at least, he should have kept in attendance 
some one of recognised Military rank, through whom the trans- 
mission of an Order might have been made to him ; and it can 
never be maintained, that in withdrawing with his Company 
from the knowledge of the Commander in Chief, under whose 
immediate Orders he was that day acting, and from the reach 
of his communications, he conducted in accordance with the 
dictates of a respectful regard for the proprieties of the occasion, 
or in the character of a vigilant and faithful Officer intent upon 
the honor of his post. It was, at best, an act of remissness 
and inattention discreditable to the distinction which his com- 
mand confers, and to the relation which the Corps are permitted 
to sustain to the public ceremonies of State. 

7be subsequent attempt of the defendanti by a hurried and 
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irregular advance of bis Company, to overtake the civil pro- 
ce«ion on the return to the State House, and in a confused and 
disorderly manner to resume the Escort without permission, 
after having incurred the responsibility of a previous neglect of 
Orders and of duty, has been pronounced by ihe Court Un- 
officer like and Unmilitary. Notwithstanding the singular con- 
trariety and discrepancy in the testimony, this Specification has 
been sustained, and is presented as a ground for official repre- 
hension. It is not the purpose of this annunciation to embrace 
the opportunity it affords to canvass the evidence or animadvert 
on the arguments which have distinguished the management of 
this part of the case. Of the character of the Witnesses, the 
consistency and credit of their testimony, and its effect upon 
the issue, the Triers are the exclusive and only competent 
Judges. And how well the argument applied to that issue, 
those to whom it was ostensibly addressed have had opportunity 
to decide. So far as the appearance of the Corps is alleged to 
have fallen within the personal observation of the Commander 
in Chief, he is bound to declare, that the same exhibition of 
facts to his view, which are now established upon evidence, by 
the finding of the Court, exclusively influenced his own pro- 
cedure. It needs not the aid of by-standing Witnesses to show, 
that two processions moving in opposite directions, attended by 
a concourse of people, and suddenly presented to each other at 
the angle of intersecting streets, would necessarily produce 
mutual interruption, and without resorting to the slight or ex- 
cited observation of those who have expressed opinions as to 
the effect, the undisputed fact that the Commander in Chief 
was separated from the^ accompanying Members of the Civil 
Government, and each one of these from the other, so that the 
very semblance of a procession was destroyed, and those who 
had composed it were scattered in different directions, abund- 
antly proves how great was the disorder of the place. 

It was under these circumstances that an order was despatch- 
ed to the defendant, discharging him from further duties on that 
day. The pretence that the Corps were at this time in parade 
order, that no crowd intervened between their line and the 
Commander in Chief, and that a Salute was tendered, cannot 
receive countenance against the finding of the Court upon the 
solemn testimony of the Adjutant General, and of the Aid de 
Camp to the Commander in Chief, both of whom were in im- 
mediate attendance upon his person, and the corroborating tes- 
timony of one of the members of the Executive Councili the 
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Secretaty of State, and the President of tht.Senate, ail of tfaem 
high functionaries of the Government, wlio were present ostbe 
occasion, and iiave been under examination to this very point. 
The difference of representation by different witnesses is in itself 
evidence of the confusion of the scene. True, the Command- 
er in Chief did not stay his progress in the public sireet'to re- 
ceive the Escort, or the honor of a Salute if it was intended. 
The Escort was not for hira alone ; but for the whole Govern- 
ment, and by the previous neglect of the defendant witlK>iit 
sufficient cause, or the slightest manifestation of an intention at 
explanation or apology, the purpose for which it was ordered, 
had been defeated. It was not therefore for the Commander in 
Chief to accept a mark of personal attention to himself, while 
the apparent disrespect as well to other constituted authorities, 
remained unaccounted for.* It was enough, that the Company 
presented to him, as to those who were with him, an unsoldierly 
appearance. The members of it were obviously in rapid move- 
ment, acting under sudden, and probably indistinct or illy un- 
derstood Orders from their Commander, seeking in an unmili- 
tary manner to accomplish what in the confusion and under the 
pressure of the occasion and the crowd, there was neither space 
nor proper opportunity for effecting. 

The remaining public act of the defendent in the unfortunate 
occurrences of the day, is also made a subject for reprimand by 
the Judgment of the Court. In reporting himself through his 
Adjutant at the Council Chamber, after he had received orders 
of discharge as a mark of disapprobation of his previous con- 
duct, he was guilty of a palpable violation of the rules of mili- 
tary propriety. If he was then conscious of the facts which in 
bis defence he has labored to establish, that the Commander in 
Chief had refused the offer of his Escort, and tliat even the 
tender of the Salute of his Company had been avoided, recol- 
lectip»g as he must have done, that he had previously failed in 
complying with the Orders he had received, he might well infer 
that his services, on that day, could no longer be acceptable. 
What further Orders could there with propriety have been given 
him ? Not surely of thanks, for these he had not merited ; — 
Nor of reprimand, which only upon the Judgment of his con^ 
stitutional Judges and in conformity with the laws of the land, 
could be inflicted; — Nor of dismissal from the service of the 

* One of His Excellency's charges against the Respondent, is that he 
made no apoloey. If an apology could not he accepted, what use could there 
have been in nif making one ? 
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oocasion, for this be bad already received ! His conduct io 
thkpyarticular, must therefore justly be regarded as the evidence 
of heedless indifference to the responsibilities of his own situa^ 
tion, or more severely judged as an intentional afirontive defiance 
to the authority of the Commander in Chief. 

In carrying into effect, by the foregoing remarks, the sen- 
tence of the court, the Commander in Chief has adopted the 
legal position, that the judgments it has pronounced have stamp- 
ed with their true character, the acts of the defendant. What- 
ever of denial or of justification has been offered in the defence, 
or of discordance or contradict'on has appeared in the evidence 
upon the trial, the verity of facts is ascertained by the finding 
of the court. The end of all question must be in the solemn 
legal decision of the issue. The occurrences which have given 
occasion to such critical and laborious inquiry were regarded at 
the time, by the Communder in Chief with the most heartfelt 
concern ; a concern painfully heightened by the consideration, 
that is devolved upon him, in a faithful and impartial adminis- 
tration of office, to submit them to a course of judicial investi- 
gation. An instance of unheeded wrong was not to be given 
at Head Quarters. The distinctions of an honored corps, and 
the elevated rank of their commander, could not be permitted 
to add pernicious influence to an example of unreproved mis- 
conduct, f^lilitary discipline and just .subordination, if to be 
enforced at all, must be exacted of ihos^ whose opportunities 
and situation make them conspicuous objects of public notice. 
Connected, as the Commander in Chief has personally been, 
almost without interruption from early life, with the institution of 
the militia, he has been accustomed to regard, with the sympa- 
thy of a kindred feeling, those, who are associated with him in 
its services and duties, and lie could willingly do them no injus- 
tice. He is among the number of those, indeed, who believe 
that this Institution is the appropriate organization of the physi- 
cal force of the Republic, and who would give effect to ibis 
organization by maintaining a wholesome discipline, rendering it 
efficient and competent to every emergency. Its capacity for 
usefulness must depend in no inconsiderable degree upon the 
vigilance and faithfulness of those who are entrusted with com- 
mand. Remissness in officers will produce negligence and 
insubordination in the ranks, and the legal requirements of duty 
will come to be viewed as a burden, and resisted or avoided as 
an odious and discreditable task. The proud preeminence of 
the Citizen Soldier consists in being the member of a civil com- 
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munity, in which the rights and privileges of m6n are united 
with the conscious possession of the means and a sense of the 
obligation to maintain them. 

The Commander in Chief cannot conclude this order with- 
out making it the record of his entire approbation of the con- 
duct of his Aid de Camp in the transmission and communication 
of his orders on the day of Election, and through the whole of 
his connexion with the occasion of the subsequent trial. Called 
as this accomplished officer was by his official relation to the 
Commander in Chief to a more intimate knowledge than any 
other, o( the service which was required of the defendant, and 
to a high responsibility for the accuracy and certainty of his 
observation of the manner of its performance or its neglect, it 
was of necessity that he was made a prominent witness to the 
facts before the Court. In the difficult and trying situation in 
which he was thus placed ; he has exhibited a self-possession, ex- 
plicitness, fidelity, and candor, which are the distinguishing traits 
ofhis manly and honorable character. Sustained and supported 
as he is by the corroborating testimony of other high minded men, 
he would disdain an appeal to aught but his own conscious recti- 
tude for protection against the ill advised and unjustifiable com- 
ments of an impassioned defence. 

Upon the Adjutant General has also been devolved, by rea- 
son of his office and the directions of the Commanc^ in Chief, 
an arduous' duty in the management of the prpsecutbn, which 
has been met with singular ability, and devoted and successful 
application, under the most severe pressure of resistance from 
opposing professional talent and learning. The Records will 
remain honorable and abiding proof of the vigilance and effi- 
ciency of this distinguished officer. 

It remains only for the Commander in Chief to declare the 
discharge of Lieutenant Colonel Grenville Temple Winthrop 
from arrest. He will forthwith reswne his Command, which, 
admonished by the past, and with greater circumspection, the 
Commander in Chief confidently trusts he will hereafter sus- 
tain, with honor to himself, faithfully and acceptably towards 
the State. 

By His Excellency's command. 

Wm. H. Sumner, Adjutant General. 
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